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Congress Issues Clarification on Conditions for Lobbyist
Termination
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In our recent newsletter, we summarized some newly revised Lobbying Disclosure Act Guidance from the
Secretary of the Senate and the Clerk of the House of Representatives, including their new advice regarding
conditions for lobbyist termination. We, along with several other representatives of the LDA regulated
community, shared our concerns about the Guidance with the offices of the Secretary and the Clerk. In
response, those offices issued a new statement on June 16, 2009 which further revises and clarifies their
guidance on the second of the two conditions for lobbyist termination noted in their previous memo.

The June 16th clarification indicates that, as an alternative to exempting individuals under the 20% test, a
registrant may also terminate the registration status of an individual federal lobbyist when "that individual
does not reasonably expect to make further lobbying contacts." Thus, under this most recent guidance, a
registrant can list an individual lobbyist on Line 23 and thereby terminate his/her status as a registered federal
lobbyist if either:

1.   

1. the individual did not in the current quarter, and will not in the next quarter, spend 20% or more of
his/her time engaged in lobbying activities for a client, regardless of the number of lobbying contacts
he/she continues to make for the client; or
 

2. the individual does not reasonably expect to make future lobbying contacts for a client, irrespective of
the proportion of time he/she continues to spend engaged in lobbying activities for the client.

At present, to the extent that the Secretary and Clerk's clarification can be relied on as the standard for lobbyist
termination, we believe it is good news for LDA registrants and lobbyists. Under the clarification, individuals
can terminate their registration status once they cease making lobbying contacts, without limiting the degree
of their involvement in "lobbying activity." Senior executives and managers, for example, who have been
registered as lobbyists based on their overall responsibilities for a corporation's government relations
department or a nonprofit's advocacy program now may be able to terminate their registrations as lobbyists
once they no longer reasonably expect to participate in "lobbying contacts." To the extent these individuals
limit their communications with covered officials to those which are exempt from the definition of lobbying
contact, and instead focus on development of strategy, coalition building, or other work which does not
involve lobbying contacts, under the new guidance they can expect no objection from the Clerk or the
Secretary should they terminate their registrations.

That said, while we appreciate the Secretary and the Clerk efforts to interpret the definition of "lobbyist" so as
not to unreasonably limit deregistration of individual lobbyists, we remain concerned that this interpretation
may not easily align itself with the text of the statute. Furthermore, the new guidance may over time open other
potentially difficult interpretive and practical questions, such as:

1.   
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1. Whether the standard for termination applies retroactively, and

2. Whether and how the "does not reasonably expects to make future contacts" standard coheres with
the "whether future contacts are contemplated" suggested in the guidance for the similar judgment of
whether to treat background research and monitoring work as lobbying activity.

Finally, it is worth bearing in mind that it is ultimately the Department of Justice which enforces the LDA, and
which may eventually weigh in on the Clerk's and the Secretary's interpretation of the lobbyist termination
rules. We will keep you updated on these or other related developments.

For more information on LDA compliance, please contact an attorney in the Political Activity Law Group.
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