IRS “Dirty Dozen” List Includes “Potentially” Abusive Use of U.S.-Malta Tax

Treaty in Pension Plans
August 17, 2021

The Internal Revenue Service (IRS) has placed certain Malta-based pension plan arrangements on its annual
"Dirty Dozen” list of “tax scams.” In its recent news release, the IRS warns that it is evaluating the validity of such
arrangements and may challenge the tax treatment of Maltese pension plan contributions and distributions. IR-2021-
144 (July 1, 2021).

The types of pension arrangements that have attracted IRS attention involve a U.S. citizen or resident who
contributes appreciated assets to a Maltese pension plan, sells the assets within the plan, and receives a distribution
of proceeds relating to the asset sales from the plan. Relying on an interpretation of the U.S.-Malta Income Tax
Treaty, U.S. citizens and residents, and their advisors, take the position that the transactions — both the realized gain
and distributions — are not subject to tax.

Participants in Maltese pension plans should be aware that the IRS is scrutinizing tax positions and treaty
interpretations related to these plans. In our experience, the appearance of an arrangement on the “Dirty Dozen”
leads to increased IRS activity, and participants in Maltese pension plans should prepare to defend their tax reporting
positions.

Caplin & Drysdale has broad experience evaluating the technical merits of complex tax treaty issues and
representing clients involved in aggressive IRS attacks. Our team of former IRS attorneys is well-equipped to combine
two critical skill sets, (1) substantive international tax and tax treaty analysis and (2) procedural defense of
transactions identified on the annual “dirty dozen” list or reportable transactions, both of which are subject to
coordinated IRS examinations. Please contact the authors with any questions:
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About Caplin & Drysdale

Celebrating our 55th Anniversary in 2019, Caplin & Drysdale continues to be a leading provider of legal services to corporations, individuals, and nonprofits
throughout the United States and around the world. We are also privileged to serve as legal advisors to accounting firms, financial institutions, law firms, and
other professional services organizations.

The firm's reputation over the years has earned us the trust and respect of clients, industry peers, and government agencies. Moreover, clients rely on our
broad knowledge of the law and our keen insights into their business concerns and personal interests. Our lawyers' strong tactical and problem-solving skills -
combined with substantial experience handling a variety of complex, high stakes, matters in a boutique environment - make us one the nation's most distinctive
law firms.

With offices in New York City and Washington, D.C., Caplin & Drysdale's core practice areas include:

-Bankruptcy -International Tax
-Business, Investment & Transactional Tax -Political Law
-Complex Litigation -Private Client
-Corporate Law -Tax Controversies
-Employee Benefits -Tax Litigation
-Exempt Organizations -White Collar Defense

For more information, please visit us at www.caplindrysdale.com.

Washington, DC Office: New York, NY Office:
One Thomas Circle, NW 600 Lexington Avenue
Suite 1100 21st Floor
Washington, DC 20005 New York, NY 10022
202.862.5000 212.379.6000

Disclaimer
This communication does not provide legal advice, nor does it create an attorney-client relationship with you or any other reader. If you require legal
guidance in any specific situation, you should engage a qualified lawyer for that purpose. Prior results do not guarantee a similar outcome.

Attorney Advertising
It is possible that under the laws, rules, or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation.
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