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Challenge to the Constitutionality of the ACA Raises NIl
Tax Refund Possibility

July 6, 2020

The constitutionality of the Affordable Care Act (ACA) is being challenged before the Supreme Court for a
third time this fall in the case of California v. Texas (captioned Texas v. U.S. in prior litigation). Among the provisions
of the ACA that could be struck down is the 3.8% net investment income (NII) tax that has applied to the investment
income (such as dividends, interest, and capital gains) of higher-income taxpayers since 2013. The ACA also imposes
an additional 0.9% Medicare tax on the wages of high-income taxpayers.

The plaintiffs in this case would have to overcome a number of significant obstacles to prevail in this case.
Even if they did, it seems unlikely that the ACA (including these taxes) would be invalidated for years prior to January
1, 2019, when Congress eliminated the “individual mandate” and associated penalties, since the elimination of those
provisions is critical to this challenge.

If, however, the Supreme Court invalidates the taxes imposed by the ACA with respect to years prior to 2019,
your ability to claim a refund of NIl and Medicare tax would be limited by the deadline to file a refund claim. Taking
into account the extensions granted due to the coronavirus, for 2016 tax returns filed on or before July 15, 2017, the
deadline for a refund claim could be as early as July 15, 2020. If you had an extension for filing your 2016 return and
filed by the extended deadline, a claim for refund would have to be filed within three years of your filing date.
Because the Supreme Court will not hear this case until fall at the earliest, and likely will not decide the case until
2021, you have the option to preserve your ability to claim a refund for 2016 if those taxes are later invalidated by
filing a “protective refund claim” no later than July 15, 2020 (or the later applicable date, if you filed on extension for
2016).

Due to the uncertainty created by the Supreme Court’s recent decision to hear this case, we wanted to make
you aware of the July 15, 2020 deadline to file a protective refund claim for 2016 taxes. Please contact us if you would
like to discuss this in light of your individual circumstances.

For more information, please contact Leila Carney or any other attorney in our Private Client or Tax
Controversy practice groups:

Leila D. Carney
202.862.7865

|carney@capdale.com
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About Caplin & Drysdale

Having celebrated our 50th Anniversary in 2014, Caplin & Drysdale continues to be a leading provider of legal services to corporations, individuals, and
nonprofits throughout the United States and around the world. We are also privileged to serve as legal advisors to accounting firms, financial institutions, law
firms, and other professional services organizations.

The firm's reputation over the years has earned us the trust and respect of clients, industry peers, and government agencies. Moreover, clients rely on our
broad knowledge of the law and our keen insights into their business concerns and personal interests. Our lawyers' strong tactical and problem-solving skills -
combined with substantial experience handling a variety of complex, high stakes, matters in a boutique environment - make us one the nation's most
distinctive law firms.

With offices in New York City and Washington, D.C., Caplin & Drysdale's core practice areas include:

-Bankruptcy -International Tax
-Business, Investment & Transactional Tax -Political Law
-Complex Litigation -Private Client
-Corporate Law -Tax Controversies
-Employee Benefits -Tax Litigation
-Exempt Organizations -White Collar Defense

For more information, please visit us at www.caplindrysdale.com.

Washington, DC Office: New York, NY Office:
One Thomas Circle NW 600 Lexington Avenue
Suite 1100 21st Floor
Washington, DC 20005 New York, NY 10022
202.862.5000 212.379.6000

Disclaimer
This communication neither provides legal advice, nor creates an attorney-client relationship with you or any other reader. If you require legal guidance in any
specific situation, you should engage a qualified lawyer for that purpose. Prior results do not guarantee a similar outcome.

Attorney Advertising
It is possible that under the laws, rules, or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation.
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