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This is the second instalment in a series on the US cross-border insolvency statute, Chapter 15 of the 

Bankruptcy Code, which took effect 11 years ago (for further details please see "Chapter 15 at 11: 

Bankruptcy Code's cross-border insolvency law approaches 11th anniversary"). 

Background 

On August 31 2016 one of the world's largest shipping companies, Hanjin, filed for insolvency 

protection in South Korea because a liquidity crisis had rendered it unable to meet its debts, 

including those owed to creditors in the United States. On the same day that Hanjin commenced its 

insolvency proceeding, the Korean court granted an injunction staying all creditors from taking 

action against Hanjin and its assets. The stay was intended to have worldwide application. However, 

creditors holding US maritime liens threatened to arrest and seize Hanjin's vessels – along with 

containers, cargo, bunker fuel and other onboard assets – as soon as the vessels entered US 

territorial waters. Hanjin's vessels were stranded in international waters, unable to dock at US ports 

due partly to the threat of arrest and seizure.(1) Even if Hanjin's vessels were permitted to enter US 

ports without arrest and seizure, there was no assurance that their cargo would be unloaded or the 

vessels refuelled, as Hanjin's suppliers could take the position that the insolvency filing permitted 

them to terminate their contracts with Hanjin.(2) Companies reportedly scrambled to find 

alternative means to move their goods. Without the assurance of a reliable shipping service, Hanjin 

feared that "a mass of transport contracts might be cancelled and clients might leave, which 

necessarily would result in a rapid decrease of [Hanjin's] sales and decrease in the value of its assets".

(3) 

This is where Chapter 15 of the Bankruptcy Code entered the picture. Under Chapter 15, a 

representative of a foreign insolvency proceeding may petition a US bankruptcy court for 

recognition of that proceeding. Hanjin's foreign representative did just that and petitioned the US 

Bankruptcy Court for the District of New Jersey to recognise the Korean insolvency proceeding as a 

'foreign main proceeding'. Once recognition of a foreign main proceeding is obtained, the automatic 

stay applies to halt actions by creditors with respect to the foreign debtor and its property located 

within the territorial jurisdiction of the United States.(4) Other protections of the Bankruptcy Code 

may also be available upon recognition, such as Section 365(e), which prohibits counterparties from 

modifying or terminating executory contracts.(5) However, a court cannot grant recognition 

immediately after a Chapter 15 petition is filed. The Federal Rules of Bankruptcy Procedure require 

that interested parties be given "at least 21 days' notice by mail of the hearing" on the petition for 

recognition of a foreign proceeding.(6) The 21-day period may be extended if necessary, to ensure 

that creditors with foreign addresses are afforded reasonable notice by mail.(7) The 21-day period 

may also be shortened by the bankruptcy court, as a result of amendments to the bankruptcy rules 

that took effect on December 1 2016. (These amendments are discussed below.) To protect the 

debtor's assets and the creditors' interests during the so-called 'gap period' – the period between 
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filing of the Chapter 15 petition and the bankruptcy court's ruling on recognition – Chapter 15 

provides for the award of interim or provisional relief, such as "staying execution against the debtor's 

assets".(8) 

In conjunction with the petition for recognition, Hanjin's foreign representative moved to apply the 

automatic stay under Section 362 of the code on a provisional basis to block creditor enforcement 

actions against the vessels and other assets. The foreign representative also sought, on a provisional 

basis, to invoke Section 365(e) of the code, which would preclude Hanjin's contracted counterparties 

from modifying or terminating their contracts. On September 9 2016 the bankruptcy court granted 

an order granting provisional relief, including application of the automatic stay to block the 

enforcement of maritime liens and the seizure of vessels.(9) Although the order did not resolve or 

alleviate all of the challenges facing Hanjin, it did enable the shipper's vessels "to continue operating 

in the ordinary course, to enter U.S. territory without the fear of arrest or seizure, and to bring 

containers and cargo to land that otherwise would be stuck at sea".(10) 

Chapter 15 overview 

Provisional relief 

Under Chapter 15, a foreign representative may seek provisional relief if "relief is urgently needed to 

protect the assets of the debtor or the interests of the creditors".(11) The bankruptcy court may grant 

provisional relief only if "the interests of the creditors and other interested entities, including the 

debtor, are sufficiently protected".(12) Under this requirement, the court must consider the interests 

of all the debtor's creditors, not just US creditors. The court may refuse provisional relief if it "would 

interfere with the administration of a foreign main proceeding".(13) In addition, the court may refuse 

provisional relief if such relief "would be manifestly contrary to the public policy of the United 

States".(14) 

Section 1519 of the code provides a non-exclusive list of provisional relief that may be granted.(15) 

In addition to staying execution against a debtor's assets, the bankruptcy court may: 

l entrust the foreign representative with the administration of some or all of the debtor's US 

assets;(16)  

l suspend the right to transfer, encumber or dispose of the debtor's assets;  

l authorise the examination of witnesses or other discovery regarding the debtor's assets, 

rights, affairs, liabilities or obligations; and  

l grant other remedies available to a trustee in a plenary bankruptcy case, except the power 

under the Bankruptcy Code to void certain transfers or obligations.(17)  

Although Section 1519 of the code does not mention the automatic stay under Section 362, it is not 

uncommon for foreign representatives to seek application or imposition of the automatic stay on a 

provisional basis, rather than the issuance of a temporary injunction. A foreign representative's 

decision to pursue that route can alter the legal procedures and substantive requirements that the 

representative must follow or satisfy. 

The court may make provisional relief subject to any condition that it considers appropriate, 

including the posting of a security or bond.(18) Any provisional relief granted by the court will 

terminate automatically upon recognition, unless the court orders the relief to remain in effect post-

recognition.(19) Moreover, the court may modify or terminate provisional relief if the interests of 

creditors and other entities, including the debtor, are sufficiently protected.(20) 

Any provisional injunctive relief granted under Section 1519 cannot block a police or regulatory 

action of a governmental unit, including a criminal action.(21) This limitation is not found in the 

United Nations Commission on International Trade Law Model Law on Cross-Border Insolvency, on 

which Chapter 15 is based. Presumably, the limitation is intended to ensure that injunctions or stays 

granted under Section 1519 are in line with, and do not exceed, the scope of the automatic stay under 

Section 362, which has similar carve-outs with respect to police and regulatory actions and criminal 

proceedings.(22) Nevertheless, the legislative history of Chapter 15 states that nothing in Section 

1519 reduces or expands the scope of remedies available under Section 105(a) of the code, which is 

the 'all writs' statute that bankruptcy courts normally invoke when granting injunctive and other 

equitable relief. As a result, according to the legislative history, Section 105(a) is the "only avenue" 



available under the code to enjoin police and regulatory actions.(23) 

Injunctions: standards and procedures 

Section 1519(e) provides that the "standards, procedures, and limitations applicable to an injunction 

shall apply to relief under this section".(24) The Supreme Court has outlined the standard for 

obtaining a preliminary injunction as follows: 

"A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the 

merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the 

balance of equities tips in his favor, and that an injunction is in the public interest."(25) 

It is unclear why this injunctive relief standard should apply to other forms of provisional relief, such 

as discovery. Indeed, the case law is divided over whether this standard applies to all forms of 

provisional relief in Chapter 15 or only when an injunction is sought as a provisional remedy.(26) 

This issue has arisen in the context of requests to apply or impose the automatic stay provisionally. 

Courts siding with the view that the prerequisites for injunctive relief do not apply to such requests 

have emphasised the differences between injunctions (eg, which are directed to parties in litigation) 

and the automatic stay (eg, which is a statutory moratorium directed to the world at large).(27) 

Some courts have grappled with another issue regarding the procedures to obtain provisional relief 

in light of Section 1519(e)'s reference to "procedures…applicable to an injunction". The Federal Rules 

of Bankruptcy Procedure require the filing of an adversary proceeding in order to obtain a 

preliminary injunction.(28) Adversary proceedings are equivalent to non-bankruptcy civil actions 

in the federal courts and involve more procedural hurdles than filing a motion in the main 

bankruptcy case.(29) As with the injunction standard, the courts are divided on whether foreign 

representatives must commence adversary proceedings to obtain provisional relief. One court has 

held that an adversary proceeding is not necessary unless a temporary injunction or stay of 

execution is being sought.(30) Another court has held that an adversary proceeding is not required 

at all because requests for provisional relief are "ancillary" to petitions for recognition, which are 

heard and determined in the main bankruptcy case, thus: "it does not make sense to require an 

adversary proceeding for provisional, or preliminary, relief where the underlying action for 

recognition does not require one".(31) 

Hanjin decision 

The bankruptcy court in Hanjin did not expressly address any of these standard and procedure 

issues in its written rulings. Citing an unpublished decision of the US Bankruptcy Court for the 

District of New Jersey – which states (without discussion) that provisional relief in Chapter 15 

"requires satisfaction of the injunctive relief standard"(32) – the foreign representative in Hanjin 

argued that he was entitled to application of the automatic stay because the prerequisites for 

injunctive relief were satisfied. The court agreed, making the requisite findings with regard to 

irreparable harm and the likelihood of obtaining recognition.(33) In addition, the foreign 

representative sought provisional relief as part of an omnibus motion filed in the main bankruptcy 

case, which contained requests for other forms of relief, including recognition of the Korean 

insolvency proceeding. By including the request for provisional relief within this larger motion, the 

foreign representative might have been presenting provisional relief as something integral and 

ancillary to recognition, and therefore belonging in the main case. It is unclear whether the foreign 

representative made such a tactical decision. Nevertheless, the bankruptcy court did not expressly 

address or weigh in on the issue; it simply granted provisional relief without mentioning whether an 

adversary proceeding was required. 

Amendments to bankruptcy rules 

Recent amendments to the Federal Rules of Bankruptcy Procedure, which took effect on December 1 

2016, could have bearing on the procedures issue discussed above. In particular, amended Rule 

2002(q) now requires a bankruptcy court to "promptly schedule and hold a hearing on the petition 

[for recognition]" after it is filed.(34) The amended rule further provides that, if the court 

"consolidates the hearing on the petition [for recognition] with the hearing on a request for 

provisional relief, the court may set a shorter notice period" for the hearing, in lieu of the standard 

2 1-day notice period.(35) These amendments are intended to respond to Section 1517(c) of the code, 



which provides that petitions for recognition "shall be decided upon at the earliest possible time".

(36) In the wake of these amendments, it remains to be seen whether shortened notice periods for 

recognition and consolidated hearings will become normal practice. Since petitions for recognition 

are heard and determined in the main bankruptcy case,(37) it also remains to be seen whether the 

availability of consolidated hearings on provisional relief and recognition will support the view that 

foreign representatives need not file separate adversary proceedings to obtain provisional relief. 

Comment 

The Hanjin case is an example of how essential provisional relief can be for foreign debtors to 

preserve the status quo and maintain business operations before a ruling on recognition. However, 

provisional remedies are merely the opening phase of a Chapter 15 case. To obtain the full benefits of 

Chapter 15, recognition of the foreign insolvency proceeding must also be obtained – this will be 

discussed in the next instalment in this series. 

For further information on this topic please contact Jeffrey A Liesemer at Caplin & Drysdale, 

Chartered by telephone (+1 202 862 5000) or email (jliesemer@capdale.com). The Caplin & 

Drysdale website can be accessed at www.capdale.com. 
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