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a. Director of Exempt
Organizations Rulings
and Agreements

The important executive-level position
of Director, EO Rulings and Agreements
remains unfilled. This position, located in
Washington, D.C., is at the top of the hier-
archy that is responsible for the processing
of applications for exemption and proposed
transaction rulings. It is currently filled on
an interim basis by Tom Miller.

b. Director of Exempt Organiza-

Speech Outline for a Presentation at the 2001 AICPA
National Not-for-Profit Industry Conference
June 14 — 15, 2001

I. Introduction

During theyear, the [IRS] Exempt Organizations Division
remained in state of transition from the old organizational
structure to the new, more centralized arrangement contem-
plated by the master plan. Despite the interim nature of the
organization, there were devel opments of significance during
the year. This topic will review those devel opments.

I1. Administrative Developments

A. Status of the Reorganization

While the overall structure of the new Exempt Organiza-
tions Division, with its six geographic area offices in place
of the former key district structure, has existed since Decem-
ber 5, 1999, key operational aspectsremainworksin progress.

1. Personnel

During the year, severa key positions were filled; others,
however, remained filled on atemporary basisonly. A list of
the key positions and contact information is attached as Ap-
pendix A. IRS officials have also stated that hiring is under
way or has occurred for determination specialists (approxi-
mately 25) in the Cincinnati applications processing site, for
lawyers and CPAs (approximately 10) in the Rulings and
Agreements function in the Washington post of duty, and
revenue agents (approximately 45) for the examination
groups in the EO area offices.
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tions Examinations

The executivedesignated as Director of EO Examinations,
Rosie Johnson (formerly Rosie Slaughter), recently com-
pleted the IRS Executive Development Program and has
assumed her duties overseeing the examination program from
Ddllas, Texas. Ms. Johnson was formerly the Chief of the
EP/EO Division in the old Mid-States Key District.

¢. Manager, Customer Education
and Outreach

Ms. Roberta (Bobby) Zarin, formerly with the Federa
Election Commission, was selected to oversee the customer
outreach effort of the new Division. Ms. Zarin will be re-
sponsible for publications, conferences, and similar efforts
from Washington, D.C.

d. Closing Agreements Coor dinator

Ms. Genny Farley was selected as Closing Agreements
Coordinator for the Division. The position reports to the
Director of EO Examinations and islocated in the St. Peters-
burg, Fla,, IRS post-of-duty. This is a new position whose
existence reflects the centralized nature of the new organiza-
tional structure. Ms. Farley is responsible for overseeing
closing agreementsin exempt organi zations mattersand serv-
ing as aninitia point of contact for organizations seeking to
begin negotiations.

e. Mid-Atlantic Area Manager

With the selection of Joanne Dorling as Exempt Organi-
zations Area Manager for the Mid-Atlantic Area, al the
exempt organi zations area offices now have permanent man-
agers. Ms. Dorling was previously with the Examination
function of the IRS.
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2. Programs

At various times during the preceding year, IRS officias
have publicly indicated that a number of studies or proposals
related to the reorganization are under consideration.

a. Plain Language Publications and Closing
Agreements

In Announcement 2001-14, 2001 IRB 1, the IRSrequested
“ldeas for Exempt Organizations Plain-Language Publica-
tions and Voluntary Compliance Programs.” The An-
nouncement stated that prior plain language publications,
such as the Gaming Publication for Tax-Exempt Organiza-
tions (Pub. 3079 April 1998 [Doc 98-12112 (33 pages); 98
TNT 71-25]), the Tax Guidefor Veterans Organizations (Pub.
3386, June 1999), and the Draft Tax Guide for Churches and
Other Religious Organizations (Pub. 1828, September 1994),
will be models for future efforts. The same Announcement
also regquested comments on specific areasin which voluntary
compliance programs, or closing agreement programs, might
be appropriate, such as for organizations that self-identified
potential compliance concerns and voluntarily brought them
to the attention of the agency. Recent public comments by
IRS executiveshave suggested that afinal version of Pub.1828
and a guide for disaster relief organizations may be issued
this year.

b. Reevaluation of the Coordinated
Examination Program

Steven T. Miller, the Director of the Exempt Organizations
Division, has publicly stated that the Gulf Coast EO Area
Office is undertaking a reevaluation of the Coordinated Ex-
amination Program (CEP). The program began in 1991 and,
for its first ten years, maintained a focus on health care
organizations and colleges and universities, together with
other large, complex tax-exempt organizations. A CEP ex-
amination utilizes ateam approach to the audit to enable the
IRS to assess the flow of funds and overall operations of an
economic system composed of a number or organizations or
tax entities. Mr. Miller has suggested that the team approach,
which has been found to be effective in developing and
addressing issues in the context of the larger tax-exempt
organizations, might be usefully extended to smaller entities.
He has also suggested that the number of CEP audits may
be reduced.

c. Electronic Filing of Forms 990 and
Applications for Exemption

The Exempt Organizations Division has formed a task
force to begin the process of creating a system for the elec-
tronicfiling of the Form 990 seriesof returns, and, eventually,
applications for exemption. The task force mirrors an effort
being undertaken by severd state charity officesin conjunc-
tion with the National Association of State Charity Officials
(NASCO). In their public comments, IRS officials have sug-
gested that electronicfiling will be accompanied by arevision
of the 990 series forms themselves to make them more elec-
tronicaly friendly.
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d. Reevaluation of the Deter mination Process

References have been made to a large-scale study of the
determination | etter process, including the use of consultants,
toredesignthe“frontend” of the process. | n public comments,
the EO Division Director has stated that the focus of the
study, at least initidly, is the procedure for assignment and
processing of applications with a view to improving the
timeliness or speed of the processing rather than the quality
of the work performed.

e. Issue Resolution Programs

The Exempt Organizations Technical Group Chief with
responsibility for health care issues, Marvin Friedlander, has
publicly noted that the agency is using a “quick reaction
process’ asapreliminary step in thetechnical advice process
to ensure that issues arising from audits and requiring head-
guarters consideration are identified and the facts fully de-
veloped before being submitted. He also suggested that the
Exempt Organizations Division may consider participating
inthel RS program that facilitatesearly referral of appropriate
issues to the Appeals function for resolution.

f. TEAC (Tax Exempt/Government Entities
Advisory Committee)

On May 8, 2001, the long-awaited Tax Exempt/Govern-
ment Entities Advisory Committee came into existence with
the announcement of the 18 members. The group isintended
to serve as “an organized public forum for the IRS and
representatives who deal with employee plans, exempt or-
ganizations, tax-exempt bonds, and federal, state, local and
Indian tribal governments.” The membership is divided be-
tween the various sectors represented by the Tax Exempt and
Government Entities Division of the IRS.

B. Implementing Guidelines for FY 2001 (Formerly
the Workplan)

1. Overview

The Implementing Guidelines for FY 2001 (October 1,
2000 through September 30, 2001) wereissued on November
20, 2000. They emphasizethat thekey priority for the Exempt
Organizations function is the completion of the reorganiza-
tion. They also make it clear that design and implementation
work in the areas of customer education and outreach, vol-
untary compliance, and large case examinations, as well as
training, will consume major amounts of time and resources.
[Portions of theworkplan appear in The Exempt Organi zation
Tax Review, January 2001, p. 91; for the full text, see Doc
2000-31009 (81 original pages) or 2000 TNT 232-44.]

2. Determinations Guidelines

The Guidelines contemplated that the number of applica-
tions would not increase at an unusual rate — the projected
number of receipts was 80,000 (recent public statements by
the Director, Exempt Organizations Division, placed the
number of new applications at 85,000). Of the 80,000, it was
anticipated that approximately 49,000 would be processed
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by the Cincinnati office with the balance being transshipped
to other area offices for processing. The Guidelines note that
the average processing time for an application is 81 days.

3. Fidld Examination Guidelines

The Guidelinesindicate that three general types of exami-
nationswill beemployed— field, office, and correspondence.
Field examinationswill include both individual revenue agent
examinations as well as examinations that require a team of
agents. The Guidelines do not specifically identify many
discreet areasof compliance concern. However, they do direct
agents to verify that fund-raising income and expenses are
being properly reported on Forms 990 filed by charities and
to consider imposing penalties under section 6652(c) “where
appropriate.” An additional area of focus directs the field to
conduct limited scope examinations of entitiesthat havefiled
claims for refund of FICA taxes paid on behalf of medical/
dental residents.

The Guidelinesindicatethat the Coordinated Examination
Program will continue, however, the document does not spec-
ify any particular focus or priorities for the program other
than the limited scope audits of claims for FICA refunds
(which, curioudly, will qualify as CEP audits for field man-
agement reporting purposes). CEP audits are expected to
comprise between 20 percent and 30 percent of field exami-
nation time. The particular array of time reporting codes in
the Guidelines suggeststhat there will be some level of audit
interest in health care acquisitions and joint ventures.

I11. Precedential Guidance
A. Regulations

1. Temporary Regulations Under Section 4958
(Intermediate Sanctions)

On July 30, 1996, as part of the Taxpayer Bill of Rights
2, section 4958 was enacted into law. The genera rule set
forth provides for a penalty excise tax on excess benefit
transactions, defined asthose transactions between adisquali-
fied person and an applicable tax-exempt organization in
which the disqualified person receives a benefit that exceeds
the value of the consideration provided in return.

On January 10, 2001, the IRS and Treasury released tem-
porary regulations under section 4958. The regulations will
expireon January 9, 2004, unlessreplaced by final regul ations
before that date. The issuance of temporary regulations pro-
vides an additional opportunity for public comment on the
rules before final regulations are issued. [T.D. 8920, 66 F.R.
2144-2172; The Exempt Organization Tax Review, February
2001, p. 225; Doc 2001-1185 (29 original pages); 2001 TNT
10-96.]

Key changesfrom the earlier proposed regulationsinclude
an “initial contact” rule designed to address the United Can-
cer Council Seventh Circuit opinion. Under the temporary
regulations, section 4958 does not apply to a fixed payment
to aperson pursuant to aninitial contract. The exception also
includes a discretionary bonus if made pursuant to an objec-
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tive formula. Standards for revenue-based compensation,
however, were reserved in the regulations.

Important steps for charities and socia welfare organiza
tions to take include identifying their “ disqualified persons,”
implementing or reviewing organizational proceduresfor set-
ting compensation and financial transactions, establishing a
conflict of interest policy, and documenting organizational
actions.

2. Proposed Regulations Under Section 513 (Cor-
porate Sponsor ships)

On March 1, 2000, the IRS and Treasury released, in
re-proposed form, regulations under section 513 concerning
income from corporate sponsorship arrangements. The latest
set of proposed regulations conforms the earlier 1993 regu-
lations to reflect more recent statutory changes. While gen-
erally containing few surprises, the regulations do introduce
the concept of an “exclusive marketing arrangement” that
could reduce or eliminate the exclusion of the corporate
sponsorship income from unrelated business income tax.
[REG-209601-92, 65 F.R. 11012-11019; The Exempt Organi-
zation Tax Review, April 2000, p. 133; Doc 2000-6180 (8
original pages); 2000 TNT 44-85.]

3. Proposed Regulations Under Section 6050S

In June 2000, the IRS and Treasury released proposed
regul ations regarding the reporting requirementsfor qualified
tuition assistance payments and interest on qualified educa-
tion loans. [REG-105316-98, 65 FR. 37728-37738; The Ex-
empt Organization Tax Review, July 2000, p. 142; Doc 2000-
16645 (47 original pages); 2001 TNT 116-7.] The proposed
regulations set out several reporting dates for colleges and
universities regarding payments, reimbursements, and re-
fundsrelating to qualified expenses. After receiving anumber
of critical comments, the proposed applicability date in the
regulations was extended in Notice 2000-62. [The Exempt
Organization Tax Review, January 2001, p. 87; Doc 2000-
30916 (4 original pages); 2000 TNT 232-6.]

B. Revenue Rulings, Revenue Procedures,
and Announcements

1. Revenue Ruling 2000-49, 2000-44 IRB 1

The revenue ruling, released in October, provided imple-
menting rules for compliance with the new reporting and
disclosurerulesunder section 527 for certain political organi-
zations, including certain separate segregated funds main-
tained by tax-exempt organizations. The revenue ruling com-
plements the new reporting forms, the Form 8871 (filed
within 24 hours of the entity’s formation) and Form 8872
(filed periodically to disclose the donors and expenditures of
the entities). The forms must be filed electronically and are
publicly available. [Rev. Rul. 2000-49; The Exempt Organi-
zation Tax Review, November 2000, p. 176; Doc 2000-26441
(9 original pages); 2000 TNT 199-6.]
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The underlying statute’s constitutionality has been chal-
lenged in Mobile Republican Assembly v. U.S,, (S.D. Al) No.
00-0759-MJ-C.

2. Revenue Procedure 2001-20, 2001-9 IRB 1

At long last, the IRS published procedures for avoluntary
compliance program addressing withholding on paymentsto
aliens by colleges and universities, and their charitable affili-
ates. The program, known as the Voluntary Compliance on
Alien Withholding Program or VCAR, will enable the insti-
tutionsto resolve withholding issues and institute procedures
to address future compliance. VCAP is effective February
26, 2001, and will be available for submissions made before
March 1, 2002. [ The Exempt Organi zation Tax Review, March
2001, p. 498; Doc 2001-2884 (17 original pages); 2001 TNT
20-8]

3. Announcement 2000-84, 2000-42 IRB 385

On October 16, 2000, the IRS released an announcement
that solicited comments on whether guidance was needed on
issues relating to the Internet in the context of tax-exempt
organizations. The announcement did not, itself, provide any
precedential guidance other than as an indicator that the IRS
is aware of the broad impact that the Internet can have on an
exempt organization’s activities. [Ann. 2000-84; The Exempt
Organi zation Tax Review, November 2000, p. 184; Doc 2000-
26524 (3 original pages); 2000 TNT 200-14.]

4. Announcement 2001-33, 2001-17 IRB 1137

Over the years the IRS has periodically announced revi-
sions of tax forms and requested recommendations for ad-
justments in forms. In Announcement 2001-33, the IRS is
asking for comments on the reporting of the identities and
compensation paid to “out-sourced” officers, directors, trus-
tees, or key employees. In 1999, the Form 990 instructions
were expanded to state “If you pay any other person, such as
a management services company, for the services provided
by any of your officers, directors, trustees or key employees
[or foundation managers for private foundations], report the
compensation and other items as if you had paid them
directly.” The change was made to address concerns that
excessive compensation to key executives of charities was
being funneled through management services contracts
with neither the executives nor the amounts of compensa-
tion being reported on the Form 990. The IRS is now
soliciting comments on alternative methods of reporting
such information, including whether reporting should be
limited to only the name of the management company and
the aggregate compensation paid.

C. Future Guidance (IRS/Treasury 2001 Guidance
Priorities)

The IRS and Treasury released their guidance publication
prioritieslist on April 27, 2001. [ See The Exempt Organiza-
tion Tax Review, June 2001, p. 477; Doc 2001-11987 (31
original pages); or 2001 TNT 84-36.] The list contains nine
items directly related to exempt organizations and at least
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two other items that have a close relationship. The list aso
identifies some future items. The items are:

« Guidance on section 501(c)(4) organizations.
+ Guidance under section 501(c)(12).

« Guidance under section 507 regarding termination of
private foundation status.

« Final regulations under section 513(i) regarding cor-
porate sponsorship payments received by exempt or-
ganizations.

» Guidance under section 514 regarding the investment
of proceeds of qualified 501(c)(3) bonds.

« Final regulations under section 529 regarding qualified
state tuition programs.

« Guidance on split-interest trusts.

« Announcement requesting comments on updatesto pri-
vate foundation regulations.

- Final regulations under section 4958 for certain excess
benefit transactions.

 Guidance on charitable contributions to disregarded
entities.

« Guidance on discount stock option arrangements for
exempt organization executives.

« At some future time, guidance regarding group rulings
under section 501(c)(3).

» At some future time, guidance regarding simplifying
the advance ruling process for public charities under
section 509(a).

« At some future time, guidance regarding allocating
deductions in computing UBIT.

» At some future time, a private foundations regulations
update.

IV. Litigation
A. Court Decisions

1. Branch Ministries and Dan Little, Pastor v.
Rossotti, 40 F. Supp. 2d 15 (D. D.C. Mar. 30,
1999), aff'd No. 99-5097 (D.C. Cir. May 12,
2000)

In Branch Ministries, the appellate court, while upholding
the prohibition on political campaign intervention by section
501(c)(3) organizations, including churches, set forth a path
for charities to participate in political discourse. The court
cited Regan v. Taxation with Representation, 461 U.S. 540
(1983), for theview that achurch could, within the parameters
of the federal tax rules, create an affiliated section 501(c)(4)
organization that could, in turn, createa section 527 political
organization. The court set out two conditions that must be
met: (1) the related section 501(c)(4) organization must be
separately incorporated, and (2) records must be maintained
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that demonstrate that no tax-deductible contributions to the
church were used to support the political activities conducted
by the section 501(c)(4) organization’'s political arm. The
court suggested that the existence of the preceding option
was necessary for afinding that the section 501(c)(3) prohi-
bition was constitutional. [Branch Ministries Inc., € al. v.
Commissioner, The Exempt Organization Tax Review, June
2000, p. 552; Doc 2000-13770 (13 original pages); 2000
TNT 95-17.]

2. Redlands Surgical Servicesv. Commissioner,
113 T.C. 47 (1999), aff'd 9th Cir., No. 99-
71253 (March 15, 2001)

This case involved a fact pattern similar to the adverse
example of ajoint venture between a charity and a for-profit
health care provider in Rev. Rul. 98-15. The IRS prevailed
in the Tax Court and the Ninth Circuit affirmed the lower
court decision in a one paragraph per curiam opinion that
referenced the Tax Court’s finding of impermissible private
benefit. Redlands has asked for a rehearing. [Redlands Sur-
gical Services v. Commissioner, The Exempt Organization
Tax Review, April 2001, p. 182; Doc 2001-7736 (2 original
pages); 2001 TNT 52-11.]

3. U.S v. Estate Preservation Services, et al., 38 F.
Supp. 2d 846 (1998), aff’d 202 F.3d 1093 (9th
Cir. 2000)

The Ninth Circuit affirmed the issuance of a preliminary
injunction enjoining the defendants from rendering tax-shel-
ter advice on afinding by the lower court that the defendant’s
literature made fal se statements advocating the deduction of
non-ordinary and unreasonable expenses, as well as fraudu-
lent charitable deductions involving donor-directed funds.
The caseis related to the pending Claims Court case of New
Dynamics Foundation v. Commissioner. [U.S v. Estate Pres-
ervation Services, et al.; Doc 2000-2857 (23 original pages);
2000 TNT 19-7.]

4, Nationalist Foundation v. Commissioner, T.C.
Memo 2000-318

This decision utilizes the “ educational methodology test”
to find that an organization does not qualify for exemption.
In doing so, the Tax Court reviews the factua record, includ-
ing information from the organi zation’sWeb site. Thisisthus
one of the first casesinvolving tax-exempt organizations and
an administrative record that includes information that was
disseminated electronically. It appears that the Web site in-
formation was printed out or otherwise transcribed into hard
copy format for inclusion. Information referenced on the Web
site, but not reduced to hard copy for inclusion in the record,
was noted but not included in the evaluation beyond noting
that it was not provided to the IRS. [Nationalist Foundation
V. Commissioner; The Exempt Organization Tax Review, No-
vember 2000, p. 204; Doc 2000-26284 (14 original pages);
2000 TNT 198-10.]
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5. Arkansas State Police Association Inc. v. Com-
missioner, T. C. Memo 2001-38.

The Tax Court provided a counterpoint to the series of
decisions involving royalty income and mailing lists in the
context of the publication of ajournal containing paid adver-
tising. The court found that the section 501(c)(5) organization
had sufficient active involvement in the production of the
journal, which was produced under contract with apublishing
company, that the income from advertising was subject to
unrelated business income tax. In doing so, the court distin-
guished the Serra Club line of cases. [Arkansas Sate Police
Assn. v. Commissioner; The Exempt Organi zation Tax Review,
March 2001, p. 591; Doc 2001-5201 (12 original pages);
2001 TNT 35-7]]

B. Pending Litigation

1. Sta-Home Health Agency Inc. of Granada,
Miss. v. Commissioner, Tax Ct. Dkt.
No. 14711-99

This is one of a series of related cases involving the
application of the section 4958 penalty excisetaxeson excess
benefit transactions and revocation of exemption based on
inurement. Asthe second tier excise taxes were assessed, the
dollar amount (approximately $42 million) of the potential
tax liability is significant. These cases will likely be the first
judicial interpretation of section 4958.

2. IHC CarelInc. v. Commissioner, Tax Ct. Dkt.
No. 14601-99, and IHC Group v. Commis-
sioner, Tax Ct. Dkt. No. 14599-99

The RS denied thetwo health maintenance organi zations
applications for exemption on the grounds that they were not
operated exclusively for the charitable purpose of promoting
health and were not integral parts of two section 501(c)(3)
organizations, Intermountain Health Care, Inc., and IHC Health
Services, Inc. The RS also found that a substantia part of IHC
Care's activities conssted of providing “commercial-type in-
surance” within the meaning of section 501(m).

3. St. David’'s Health Care System Inc. v. United
States, (W. D. Texas), 01-CV-46

Thisrecently filed caseinvolvesachallengeto arevocation
of exemption of a health care system that entered into a
partnership with Columbia/HCA. The IRS position is based
on Revenue Ruling 98-15. St. David's has requested a jury
trial.

4. Fund for Anonymous Gifts v. Internal Revenue
Service, D. D.C. No. 95CV 1629

The Fund had sought a declaratory judgment that it quali-
fied under section 501(c)(3) as a charitable fund that gives
donors a vehicle for making anonymous charitable contribu-
tions. The U.S. District Court for the District of Columbia
granted the IRS summary judgment on April 15, 1997. The
Fund filed atimely appeal. During the pendency of the case,
the appellate court permitted the Fund to amend “ any transfers
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subject to acondition or power within the meaning of Income
Tax Regulations section 170A-1(e) and comparable provi-
sions contained in the federal gift and estate regulations.”
The court of appeals then concluded that the amendment
removed any rationalefor the Service's objectionsto granting
exemption.

5. New Dynamics Foundation v. Commissioner,
Cl. Ct. Dkt. No. 99-197T

This case presents the courts with the distinction between
a donor-advised fund and a donor-directed fund. The IRS
contends that the funds operated by the Foundation served
private rather than public interests and that the organization’'s
net income inured to the benefit of private individuals.

V. Significant Rulings, Technical Advice, and IRS
Counsel Memoranda

A. Private Letter Rulings and Information Letters

1. PLR 200051049/PLR 200101036

ThelRSisestablishing arulingsposition that the operation
of exercise facilities and health clubs, under certain circum-
stances, constitute a related activity for section 501(c)(3)
organizations.

This evolving IRS position has attracted criticism from
the fitness club industry in amanner similar to the opposition
several years ago to travel tours operated by tax-exempt
organizations.

2. PLR 200103083

In this ruling, the IRS approves, as a charitable activity,
the apparent donation or bargain sale of abuilding, containing
asbestos and owned by a hospital, to an unrelated for-profit
company that will renovate the structure and remove the
asbestos.

3. PLR 200103084

Anticipating the Branch Ministries appellate decision, the
IRS approved the existence of a section 501(c)(3) organiza-
tion that has an interlocking board of directors with a section
501(c)(6) entity that, in turn, hasapolitical action committee
described in section 527. The basis for the finding was that
the three entities are separate organizations and the charity’s
funds are not used for section 527 purposes.

4. PLR 200104031

The IRS concluded that income from the leasing of space
on a television and radio antenna tower is not excludable
from unrelated businessincometax asrent from real property
because a broadcasting tower is specifically considered per-
sonal property under section 1.48-1(d). The ruling reverses
an earlier ruling on the same facts (PLR 9816027). [The
Exempt Organization Tax Review, March 2001, p. 490; Doc
2001-2611 (3 original pages); 2001 TNT 19-32.]
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5. PLR 200118054

The IRS approved a community health care system’s par-
ticipation in a joint venture that will operate an ambulatory
surgery center. The ruling provides insight into the types of
arrangements that the IRS is comfortable approving under
Rev. Rul. 98-15.

6. INFO 20000260

The IRS has begun releasing, in redacted form, the letter
it issues in response to requests for general information. In
INFO 2000-0260, the IRS states that “an organization that
believes that it is described in section 501(c)(4) of the code,
but has not sought recognition of exemption from the IRS,
must file the Form 990 annually as provided under section
6033. However, neither section 6033 of the code, nor the
implementing regulations, requires the IRS to accept such
filing. Currently, the IRS does not accept returns filed by
organizations that have not filed the Form 1024, or the Form
1023, inthe case of organizationsclaiming they are charitable
organizations.”

7. Determination Letter for Tompkins
Community Charitable Gift Fund, Inc.

On February 15, 2001, the Tompkins Community Chari-
table Gift Fund was recognized as exempt under section
501(c)(3). The Fund is a donor-advised fund with a close
relationship to Tompkins County Trust Company. Theinitial
closeness of the relationship and the planned operation of a
pooled income fund led the IRS to issue a proposed denial
of exemption. After the Fund agreed to anumber of structural
and operational changes, the IRS reversed its initial view.
The publicly released administrative record contains a copy
of the IRS proposed denial letter and reflects the agency’s
analysis of donor-advised fundsthat have a closerelationship
to afinancia services company.

B. Technical Advice Memoranda

1. TAM 200044038

The IRS concluded that a section 501(c)(3) organization
jeopardized its exempt status on the basis of political cam-
paign intervention when it engaged in joint fund raising with
apolitical candidate. The fund-raising letters were signed by
the candidate and discussed his views on issues. [ The Exempt
Organi zation Tax Review, December 2000, p. 373; Doc 2000-
28328 (31 original pages); 2000 TNT 215-12]

2. TAM 200047049

Thistechnical advice memorandum contains an extensive
analysis of the treatment for unrelated business income tax
purposes of income from the development and sale of land,
the provision of “municipal-type” services, and operation of
agolf course, tenniscourts, and boating facilities’ by asection
501(c)(3) organization. [The Exempt Organization Tax Re-
view, January 2001, p. 73; Doc 2000-30209 (13 original
pages); 2000 TNT 228-13]
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C. IRS Counsd Memoranda

1. FSA 200012051

This field service advice memorandum, as with PLR
200051049 and PLR 200101036, reflects the trend toward
holding that the operation of fitness centers is an exempt
function activity. The memorandum also analyzes sales to
the general public from a bookstore and a convenience store,
distinguishing between sales to students, faculty, and staff
(exempt from UBIT), and salesto the general public (UBIT).
In that analysis, the memorandum draws on Revenue Ruling
68-374 regarding hospital pharmacy sales and the distinction
between patient sales and sales to the genera public.

2. SCA 200101031

This service center advice memorandum responds to a
question raised by the Ogden Service Center which inquired
as to the conseguences of the failure of a donee charity filing
aForm 8282 that omitted the donor’s taxpayer identification
number. Counsel concludes that such afiling constitutes the
filing of an incomplete Form 8282 and triggers a penalty
under section 6721 for incomplete information returns.

3. FSA 200110030

Counsel concluded that a hospital’s stated policy to pro-
vide health care services to the indigent are not sufficient to
satisfy the charity care requirement of the community benefit
standard unless the hospital demonstrates that such a policy
actualy results in the delivery of significant health care ser-
vicesto the indigent. [ The Exempt Organization Tax Review,
April 2001, p. 117; Doc 2001-6950 (6 original pages); 2001
TNT 48-45.]

V1. Joint Committee on Taxation Studies

A. Study of Present-Law Taxpayer Confidentiality
and Disclosure Provisions as Required by
Section 3802 of the Internal Revenue Service
Restructuring and Reform Act of 1998 —
January 28, 2000

This Joint Committee study proposed sweeping changes
to the genera privacy rulesin the Internal Revenue Code in
the tax-exempt organizations area alone. Virtualy all the
proposals would have removed the protections that prevent
public dissemination of taxpayer information. With the ex-
ception of disclosure changes relating to certain political
organizations, the proposals have not been incorporated into
legislation.

B. Study of the Overall State of the Federal Tax Sys-
tem and Recommendations for Simplification,
Pursuant to Section 8022(3)(B)
of the Internal Revenue Code of 1986

The Joint Committee has recommended two changes that
will simplify the federal tax rules applicable to tax-exempt
organizations. The first is the elimination of the separate
percentage limitation on grassroots lobbying for electing
public charities under section 501(h). Electing charities
would still be subject to the same overall limit on lobbying
expenditures. The second recommended changeis the elimi-
nation of the section 4940 tax on net investment income of
private foundations.

VIl. Conclusion
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I. Background and Opening Remarks

The participation of exempt organizations in partnerships
and joint venturesisan areaof continuing growth and interest.
Current economic and socia conditions, as well as the issu-
ance of IRS guidance in several key areas has presented
exempt organizationswith significant opportunitiesto further
their charitable purposes and fulfill their charitable goals
through careful and selective participation in joint ventures
with for-profit entities.

In the course of its participation in a partnership or joint
venture with one or more for-profit entities, the exempt or-
ganization may taketherole of ageneral partner or managing
member, if certain strict organizational and operational re-
quirements are met.? Alternatively, the exempt organization

IMichael I. Sandersis the author of Partnerships and Joint Ventures
Involving Tax-Exempt Organizations (© 1993, by John Wiley & Sons,
Inc. 605 Third Avenue, New York, NY 10158). Significant portions of
thisarticle are excerpted from Partner ships and Joint Vientures I nvolving
Tax-Exempt Organizations, 1st edition, the 1997 Supplement to the 1st
edition, and Sanders, Michagl 1., Joint \eentures Involving Tax-Exempt
Organizations, 2nd edition, John Wiley & Sons, Inc. (New York), section
2000.

%gpe Plumstead Theatre Society v. Commissioner, 675 F.2d 244 (Sth
Cir. 1982) aff'g 74 T.C. 1324 (1980); GCM 39,005.
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This presentation will concern itself pri-
marily with the conditions under which an exempt organiza-
tion may take on the more formidable role of general partner
of a limited partnership or managing member of a limited
liability company. After summarizing the history and analysis
of joint ventures between tax-exempt and for-profit organi-
zations, generally, it will focus on hot issues in this area,
including the following:

» The Redlands Surgical Services Tax Court case, re-
cently affirmed on appeal by Ninth Circuit.

+ Rev. Rul. 98-15, which focuses on whole hospital joint
ventures, but also provides guidance applicable to al
joint ventures and partnerships involving charitable
organizations.

« Theintense scrutiny by the IRS with regard to whether
the tax-exempt organization has “control” over the
partnership or joint venture.

» The United Cancer Council case

« The impact of the temporary intermediate sanctions
regulations.

Il. History and Analysis of Joint Ventures Between
Tax-Exempt and For-Profit Organizations

A. TheEarly Days. Per Se Prohibition

Prior to Plumstead Theatre Society,* an exempt organiza-
tion automatically ceased to qualify as tax-exempt under
section 501(c)(3) when it served as a genera partner in a
partnership that included privateinvestorsas|limited partners,
or otherwise shared net profits.® The IRS reasoning behind
this position was threefold:

1. The limited partnership vehicle served as a means
to share profits with private individuals;

35ee PLR 9207033 (Nov. 20, 1991).
474 T.C. 1324 (1980), aff'd 675 F.2d 244 (9th Cir. 1982).
SSee GCM 36,293 (May 30, 1975).
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2. By agreeingto serveasagenera partner, the exempt
organization was under a fiduciary duty to further the
private financia interests of the limited partners; and

3. As a genera partner the exempt organization in-
curred unlimited liability for the debts of the partnership,
and thus exposed charitable assets for the purpose of
relieving the private investors from liability. All of the
above were deemed, by the IRS, as being incompatible
with operating “exclusively” for charitable purposes.

B. Plumstead Theatre Society and the Two-Prong
Test

The IRS's “per s’ opposition to exempt organizations
involvement in joint ventures with for-profit investors was
abandoned in 1982, with the issuance of the Plumstead Thea-
tre Society decision. In Plumstead, atheater company, organ-
ized to promote and foster the performing arts, entered into
a limited partnership with three for-profit investors to raise
revenue needed to produce a stage play. The IRS denied
tax-exempt status to Plumstead, on the grounds that it was
not operated exclusively for charitable purposes.

The Tax Court, and later the Ninth Circuit Court of Ap-
peals, however, disagreed, holding that Plumstead was oper-
ated exclusively for charitable (and educational) purposes,
and therefore was entitled to exemption. The court based its
hol ding on the safeguards contained in thelimited partnership
agreement, which served toinsul ate Plumstead from potential
conflictswith itsexempt purposes. These saf eguardsincluded
the following:

1. The transaction was conducted at arm’s length, and
at areasonable price;

2. Theexempt organization had no obligation to return
the limited partners capital contributions;

3. Thelimited partners had little or no control over the
affairs of the partnership;

4. Therewas no profit motive exhibited by the exempt
organization,

5. None of the limited partners, or any officer or di-
rector of a limited partner, was an officer or director of
the exempt organization.

The IRS now utilizes a two-prong “close scrutiny” test
(based on Plumstead, Housing Pioneers v. Commissioner,5
and GCM 39,005) to determine the permissibility of joint
venture arrangements between exempt and for-profit entities.
The two-prong test requires (i) that the activities of the part-

5T.C. Memo 1993-120 (Mar. 29, 1993), 65 T.C.M. 2191, aff’d 49
F.3d 1395 (9th Cir. 1995), amended 58 F.3d 401 (9th Cir. 1995). The
two standards were applied in Housing Pioneers to deny a housing
organization’s501(c)(3) exemption. Through the organization’sinvolve-
ment as a co-general partner in limited partnerships, the partnerships
took advantage of reduced property taxes and low-income housing tax
credits. The Tax Court held that the organization furthered non-exempt
purposes and served private interests.
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nership further charitable purposes; and (ii) that the structure
of the partnership insulates the exempt organization from
potential conflicts between its charitable purposes and its
general partnership obligations, and minimizesthelikelihood
that the arrangement will generate private benefit.

1. First Prong: Charitable Purpose

a. Introduction

Where an exempt organization seeks to conduct activities
through a partnership as general partner, or as a managing
member in the case of an LLC, the IRS will scrutinize the
arrangement to ensure that the joint venture is operating in
furtherance of the exempt's charitable purposes. Generally,
charitable purposes include activities that relieve the poor
and distressed or underprivileged, advance religion, educa
tion or science, erect or maintain public buildings, monu-
ments or works, and lessen the burdens of government.”

b. An Example of Operating for Charitable
Purposes: L ow-Income Housing

One of the most frequent endeavors for joint ventures
involving exempt organizations is the ownership and opera-
tion of low-income housing. A low-income housing project
operated pursuant to a government-sponsored program is
likely to be approved by the RS asin furtherance of charitable
purposes.2 An exempt organization’s participation in a non-
governmentally sponsored | ow-income housing project, how-
ever, will require a showing that its provision of housing is
“charitable.” In demonstrating that a particular project meets
with charitablerequirements(i.e., that it relievesthe poor and
distressed) an organization may rely upon certain safe harbor
provisions established by the Service in Revenue Procedure
96-32, 1996-20 IRB 1.°

2. Second Prong: Structure of the Limited Part-
nership Insulates the Exempt Organization

Even if a charitable purpose or purposes are definitively
established by the exempt organization participating in the
joint venture, conflict between charitable goals and private
interests may arise based on the state statutory obligations of
the general partner to the limited partners, or through cove-
nants or provisions contai ned within the operating agreement
or other governing instrument. Among these obligations are
an assumption of unlimited liability by the general partner

"Reg. section 1.501(c)(3)-1(d)(i). Sanders, Michael 1., Joint Ventures
Involving Tax-Exempt Organizations, 2nd ed., John Wiley & Sons, Inc.
(N.Y.) © 2000, Chap. 2.6, pages 51-61.

8See Rev. Rul. 70-585, 1970-2 C.B. 115.

®The safe harbor provisions are intended not only to encourage the
leasing or rental of |ow-income units, but also to provide homeownership
opportunitiesfor low-income personsand families. Thus, they will apply
to organizations which, while not directly providing low-income hous-
ing, facilitate the acquisition of such housing by low-income persons
through rent subsidies, or alow for homeownership opportunities
through mortgage assistance or guarantees.
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for the partnership’s debts, an obligation to further the profit
interests of the other limited partners or members, and any
obligations assumed under certain guarantee or capital call
provisions drafted in favor of the private investors.

Essentially, the partnership or joint venture must be struc-
tured in such away asto (i) protect the exempt organization's
assets from exposure to unnecessary risk for the benefit of
the for-profit partners; and (ii) minimize the potential for
private inurement. In its analysis of whether an arrangement
adequately sheltersthe assets of the exempt organization, and
resolves, to the greatest degree possible, the statutory obli-
gations of the general partnersto the limited partners, certain
factors will bear favorably upon the IRS's determination:

« Limited contractual liability of the exempt partner.
« Limited rate of return to the limited (for-profit) partners.

- Exempt organization’s right of first refusal on the sale
of the partnership assets.

« Lack of control over the partnership by limited partners
(e.g., parties are “unrelated” and no limited partner
serves as an officer or director of the exempt organi-
zation).

» The presence of additional genera partners obligated
to protect the interest of the limited partners.

- No obligation on the part of the exempt organization
toreturn thelimited partners’ capital contribution from
the exempt organization’s funds.

- Profit is not a primary motivation.

« All transactions with the limited partners are made at
arms length and are reasonable.

» There is a lack of “negative’ or unfavorable factors
and/or improper guarantees.

On the other hand, the presence of certain factorswill bear
unfavorably upon the IRS's determination:

« A disproportionate allocation of profits, losses, or tax
itemsin favor of the limited partners.

« Commercially unreasonable loans by the exempt or-
ganization to the partnership.

« Inadequate compensation paid to the exempt organiza-
tion for services rendered, or excessve compensation
paid by the exempt organization for services received.

« Control of the exempt organization (or the activities of
the partnership) by the limited (for-profit) partners.

« Abnormally low or insufficient capital contributions
by the limited partners, or provisions requiring dis-
proportional capital contributions by the exempt
organization.

« A profit motivation by the exempt partner.

 Improper guarantees made by the exempt general part-
ner, e.g., a guarantee of the limited partner’s projected
tax credits or return on investment to the detriment of
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the general partner, a guarantee to fund a loss reserve
account from its own funds, an agreement to assume
responsibility for any tax liability attributable to the
limited partners arising from the sale of partnership
property, or an agreement to indemnify the limited
partners from liability for environmental contamina-
tion.

« A lack of positive or favorable factors.

I11. Hot Issues Affecting 501(c)(3) Organizations &
Joint Ventures

A. Rev. Rul. 98-1510

OnMarch 4, 1998, thel RSrel eased along awaited revenue
ruling on whole hospital joint ventures. Rev. Rul. 98-15
incorporates the two-part test from Plumstead and Housing
Pioneersthat ajoint venture must further acharitable purpose
and that the joint venture documents must allow the exempt
organization to continue furthering its exempt purpose with-
out benefiting the private parties more than incidentally.1
Although Rev. Rul. 98-15 focuses on hospitals, it provides
significant guidance for all joint ventures and partnerships
involving charitableorganizations. Infact, IRS spokespersons
have indicated that they will apply this ruling outside the
hospital joint venture context. Asdiscussed morefully below,
the IRS focuses on whether tax-exempt organizations “con-
trol” the venturesin which they participate. The IRS reasons
that if tax-exempt organizations lack fundamental control,
they may also lack the ability to cause the venture to carry
out their exempt functions. [Rev. Rul. 98-15: The Exempt
Organization Tax Review, April 1998, p. 142; Doc 98-8159
(19 pages); 98 TNT 43-8.]

This rationale has been applied by the IRS in two recent
cases, Redlands Surgical Services v. Commissioner, and
United Cancer Council v. Commissioner.’2 Consistent with
the foregoing analyses, Rev. Rul. 98-15 confirms that an
exempt organization should possess control over a venture
to ensure that the arrangement does not jeopardize the char-
ity's exempt status. In general, an organization can enter
safely into a venture or management contract if it maintains
final control over the assets it contributes and if the terms of
the contract are reasonable.l® The IRS therefore does not
intend Rev. Rul. 98-15 to eliminate joint ventures between
exempt organizations and for-profit entities.!* Rather, the
ruling simply incorporates existing principles that, in ajoint
venture, maximization of profits must not override charitable
purposes and that the whole community should benefit from

105ee Sanders, 2nd edition, Chapters 4 and 11.

14|RS Exempt Organizations Continuing Professional Education
Text for FY 1999: Chapter A, Whole Hospital Joint Ventures® (herein-
after, CPE Text), 98 TNT 156-15 (Aug. 13, 1998), paragraph 49.

2United Cancer Council Inc. v. Commissioner, 165 F.3d 1173 (7th
Cir. 1999). See Section Il B, below. Also see PLR 9736039 which
involves a low-income housing partnership.

13500 CPE Text, para. 49.

“seeid. at para. 61.
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the services provided by the joint venture.!> The ruling illus-
trates the type of facts and circumstances that the IRS con-
siders significant, by presenting two situations, one good and
one bad. Key factorsincludeinter alia, along-term manage-
ment contract; composition of the Board and its fiduciary
duty, relative to charitable purpose; related officersincluding
former employees of the for-profit in “day to day” manage-
ment of the venture. Those situations are summarized bel ow.

1. Example 1 (Good Example)

A section 501(c)(3) public charity (Charity 1), which
operated a hospital, contributed the hospital and all of its
operating assets to a limited liability company (LLC 1) in
exchange for an interest therein. A for-profit corporation
(For-Profit 1) that owned and operated severa hospitals also
contributed assets to the LLC in exchange for an interest
therein. Theinterestsinthe LLC that Charity 1 and For-Profit
1 received were in proportion to their contributions.

The LLC'sArticles of Organization and Operating Agree-
ment (Governing Instruments) provided that its governing
board was composed of five individuas, three of whom
Charity 1 selected, and two of whom For-Profit 1 selected.
Charity 1 intended to select community leaders with hospital
experience, but who were not on the contributed hospital’s
staff and who did not otherwise engage in business transac-
tions with the hospital.

The Governing Instruments could only be amended with
both owners' approval. They also required amajority of three
members to approve certain major decisions, including the
following:

« LLC 1'sannual capital and operating budgets;

- Distributions of LLC 1's earnings;

» Selection of key executives,

« Acquisition or disposition of health care facilities;

« Contractsthat exceeded afixed dollar amount per year;
« Changes to the types of services the hospita offered;
» Renewal or termination of management agreements.

The LLC's Governing Instruments required it to operate
the hospital in a manner that furthered charitable purposes
by promoting health for a broad section of its community.
They specifically provided that the duty of itsboard to satisfy
the community benefit standard overrode any fiduciary duty
to operate LLC 1 for its owners' financial benefit. They also
provided that al returns of capital and all distributions of
income must be in proportion to the ownership interests in
LLC.

The partiesto the transaction al so executed a M anagement
Agreement (the Agreement) with a management company
that was unrelated to either Charity 1 or For-Profit 1. The
Agreement was for five years, and was renewable for addi-

15%ee id.
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tional five-year periods by mutual consent. It compensated
the management company based onthe L L C’sgrossrevenues,
was comparable to other similar arrangements, and could be
terminated for cause.

None of the officers, directors, or key employees of Char-
ity 1 who were involved in making the decision to form the
LLC were promised employment or any other inducement
by the LLC or the For-Profit and their related entities, or had
any interest in the For-Profit or any of its related entities.
Charity 1 intended to use any distributions that it would
receive from the LLC to promote health in the community
and to help indigents obtain health care. After forming LLC
1, Charity 1's grantmaking activities and its participation in
the LLC constituted its sole activities.

2. Example 2 (Bad Example)

Example 2, like Example 1, involved a section 501(c)(3)
exempt organization that operated a hospital (Charity 2), a
for-profit corporation that owned and operated hospitals (For-
Profit 2), and an LLC which they jointly formed (LLC 2).
The facts of Example 2 were virtually identical to those of
Example 1, with the following relevant differences:

« Control. In Example 2, the LLC's Governing Instru-
ments provided that it was to be managed by a gov-
erning board consisting of three individuals chosen by
Charity 2 and three individuals chosen by For-Profit
2. In contrast, in Example 1, the Charity clearly con-
trolled the LLC.

» Purpose and Board’s Fiduciary Duty. In Example
2,the LLC' sGoverning Instrumentslacked aprovision
comparable to the one in LLC 1's Governing Instru-
ments, which required the LLC to operate in a manner
furthering charitable purposes by promoting health for
a broad section of its community and explicitly pro-
vided that the duty of itsboard to satisfy the community
benefit standard overrode any fiduciary duty to operate
LLC 1 for its owners' financial benefit.

« Management Contract. The management company
in Example 2 was a wholly owned subsidiary of the
For-Profit, rather than an independent organization as
in Example 1. Moreover, its contract was renewablein
perpetuity at the management company’s discretion,
rather than being renewableby mutual consent. Finally,
the Management Agreement was terminable only for
cause.

- Related Officers. In Example 2, the parties agreed
that the LLC’ s CEO and CFO would betwo individuals
who previously worked for the For-Profit in hospital
management, and that they would work with the man-
agement company to oversee LLC 2's day-to-day op-
erations. There were no such related key employeesin
Example 1.

« Minimum Distributions. LLC 2's Governing Instru-
ments provided for a minimum level of required dis-
tributions, with magjority approval of additional distri-
butions required. In Example 1, the Board, which the
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tax-exempt organization controlled, was required to
approve any distributions.

- LargeContracts. In Example 2, LLC 2's Governing
Instruments required majority approval of “unusually
large” contracts, rather than contracts over a specified
dollar amount asin Example 1.

3. IRSAnalysis

In Example 1, the Service ruled that Charity 1 would
continue to qualify as a section 501(c)(3) tax-exempt organi-
zation because its participation in the LLC would further
charitable purposes, and it would continue to be operated
exclusively for such purposes. The Service stated that after
the LLC's formation, Charity 1's activities would consist of
the health care services it would provide through the LLC
and any grantmaking activitiesit could conduct using income
distributed by LLC 1.

The Service also noted that Charity 1 could ensure that
the benefit to For-Profit 1 and other private parties, like the
management company, would be incidental to the accom-
plishment of charitable purposes because LLC 1's Governing
Instruments committed it to providing health care services
for the benefit of the community as a whole and to giving
charitable purposes priority over maximizing profits for its
owners. It also noted that Charity 1 could minimize private
benefit through (@) its appointment of members of the com-
munity familiar with the hospital to LLC 1's board, (b) the
board’s structure, which gave Charity 1's appointees voting
control, and (c) the specifically enumerated powers of the
board over changes in activities, disposition of assets, and
renewal of the management agreement.

The Service also ruled that because Charity 1's grantmak-
ing activity would be contingent upon its receiving distribu-
tionsfrom LLC 1, its principal activity would continue to be
the provision of hospital care. Therefore, as long as this
remained true, Charity 1 would not be classified as a private
foundation.

In Example 2, the Service ruled that Charity 2 would
violate the requirements of section 501(c)(3) when it formed
and contributed all of its assets to LLC 2 because unlike
Charity 1, it would fail the operational test, pursuant to which
it must be operated exclusively for charitable purposes. In
support of its ruling, the Service stated that absent a binding
obligation in the LLC's governing documents for LLC 2 to
serve charitable purposes or otherwise provide its servicesto
the community as a whole, the LLC would be able to deny
care to segments of the community, such as the indigent.
Moreover, it noted that because it would share control of the
LLC with For-Profit 2, Charity 2 would be unable to initiate
programs within LLC 2 to serve new health needs within the
community without obtaining the agreement of at least one
of the governing board members that For-Profit 2 appointed.
Inthisregard, it noted that as abusiness enterprise, For-Profit
2 would not necessarily give priority to the community’s
health needs over the consequences for the LLC's profits.

The Service also supported its ruling by stating that the
primary source of information for board members appointed
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by Charity 2 would be the chief executives, who had a prior
relationship with For-Profit 2 and the management company,
asubsidiary of For-Profit 2. Moreover, it noted, the manage-
ment company itself would possess broad discretion over
LLC 2's activities and assets that may not always be under
the board’s supervision. To illustrate this, the Service noted
that the management company was permitted to enter into
al but “unusually large” contracts without board approval,
and that the management company could also unilaterally
renew the management agreement.

4. Lessonsfor Joint Ventures Involving Tax-Ex-
empt Organizations

First, asapreliminary note, Example 1 involved a number
of facts and circumstances all of which were favorable and
Example 2 involved facts and circumstances al of which
were unfavorable. Some of the factors may not be comparable
tothosefoundinthereal world. For exampl e, themanagement
contract in Example 2 allows the management company to
continuously renew the contract into perpetuity, while in
practice, such a provision may be rare.

Despite its shortcomings, Rev. Rul.
98-15 provides significant guidance
for all partnerships and joint
ventures involving tax-exempt
organizations.

Second, because there were so many factors in both ex-
amples, it was difficult to analyze how far an arrangement
may differ from the facts set forth in Example 1 without
jeopardizing a charity’s tax-exempt status. However, the IRS
2000 CPE text contains an article on health care joint ven-
turest® in which it comments on the various criteria of Rev.
Rul. 98-15. For example, the 2000 CPE joint venture article
states that it is “important” that the terms of the governing
documents in Example 1, which require the LLC to be op-
erated for a charitable purpose, are “legal, binding and en-
forceable under applicable state law.”1”

Another outstanding issue relates to the fact that both of
the situations described in the ruling involve whole-hospital
joint ventures. As a result, some commentators believe that
Rev. Rul. 98-15 should not apply to less than whole-hospital
joint ventures. However, others assert that the IRS will apply
its anaysis to ancillary joint ventures as well.18 Thisissue is
discussed in Section 5 below.

16M.J. Sdlins and M. Friedlander, “Update on Health Care Joint
Venture Arrangements,” 2000 CPE, Section ID (hereafter 2000 Joint
Venture Article).

17,

Id.

18Rev. Rul. 98-15 Confirms Traditional Tax Planning Approach for
‘Typica’ Joint Ventures,” 98 TNT 102-42 (May 28, 1998) at paragraph
2 (“Nevertheless, nothing in the ruling limitsits scope to whol e-hospital

(Footnote 18 continued on next page.)
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Despite its shortcomings, Rev. Rul. 98-15 provides sig-
nificant guidance for all partnerships and joint ventures in-
volving tax-exempt organizations.

First, Rev. Rul. 98-15 indicates that control by the exempt
organization over the operational and organizational structure
of aventureiscrucial. To satisfy this requirement, the organ-
izational documents for ventures involving tax-exempt or-
ganizationsshould contain legally enforceable provisionsthat
vest the exempt organizationswith control over the venture.19
The IRS position on this issue should give exempt organiza-
tions significant leverage when negotiating joint venture
structures with for-profit partners.

Incommenting on Rev. Rul. 98-15, MarcusOwens, former
director of theIRS s Exempt Organi zation Division, observed
that the there is no bright-line rule (precluding the nonprofit
veto) but that the requisite control will be determined based
upon the overall facts and circumstances:?° “[Practitioners
should] not assume that the IRS will limit itself to reviewing
[joint venture] relationships to the discrete factors mentioned
in the ruling. The IRS's message is that it will look beyond
the window dressing, beyond the labels, to see what is hap-
pening with assets, with the flow of money. The IRS will
look to control and the various ways that can be defined.”2

Historicaly, after a 50/50 joint venture was formed, the
exempt organization board members generally possessed
only veto authority over major operational decisions, and had
little or no ability to influence staff working conditions,
compensation or status.?2 While the exempt organization
representatives in a 50/50 joint venture could block (at least
temporarily) actions proposed by the for-profit, they are es-
sentially powerless to force the joint venture to take affirm-
ative actions that they consider essential to meet charitable
purposes.z® For example, the exempt organization may be
able to block the appointment of ajoint venture CEO that it
believes may be insensitive to charitable goals, but cannot
compel the appointment of aCEQ it affirmatively supports.2*

(Footnote 18 continued.)

joint ventures, and the Service can be expected to apply the analysisin
the ruling to al joint ventures.”) (citing Kristen Hallam, “IRS May
Broaden Ruling,” Modern Healthcare (March 30, 1998) at 28.). These
commentators point out that the factors described in Rev. Rul. 98-15
are entirely consistent with the “close scrutiny” test that came out of
Plumstead, Housing Pioneers, and GCM 39,005, which applies to all
joint ventures between exempt organizations and for-profit entities. See
id. at para. 13.

®The law in some states may preclude such arequirement, in which
case the partnership or LLC would need to be organized in a different
State.

Dz Carolyn D. Wright, “Owens Discusses Newly Released Joint
Venture Rev. Rul.,” Tax Notes Today, Mar. 9, 1998, 98 TNT 45-2.

.

2R, Boisture & A. Lauber, Jr., “Caplin & Drysdale Comments on
Whole Hospital Joint Ventures,” The Exempt Organization Tax Review,
April 1997, p. 650, 655.
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In Situation 2 of Rev. Rul. 98-15, it is apparent that the
IRS also believes that the power to block an action is, in
itself, insufficient to demonstrate and promote the exempt
purpose.?> The 2000 CPE joint venture article also empha-
sizes that “effective control” by the nonprofit partner of the
entire decision making processis essential. When answering
the question of whether Example 2 could be reformed so that
the LLC would not jeopardize the nonprofit partner’s exemp-
tion, the IRS states that changing one factor alone, such as
requiring the LLC to act for the benefit of the community,
or to require a set term for renewa of the management
contract, would not necessarily be sufficient. Thus, use of a
veto as a viable device for preserving exempt organization
control in the 50/50 joint venture is suspect, even when
coupled with other safeguards.

Management agreements must also be carefully drafted
to comply with Rev. Rul. 98-15. The IRS clearly views an
independent management company (not affiliated with the
for-profit partner) as a positive factor, with terms in the
management agreement that allow the exempt organization
a“way out.” In other words, an agreement that unilaterally
permits a management company to renew the agreement is
unacceptable, asin Situation 2. The 2000 CPE joint venture
articlecommentsthat the management agreement in Example
2 is“essentially a perpetua contract” because it was renew-
able at the sole option of the management company which
is run by former employees of the for-profit partner.26

Third, exempt organizations must be extremely careful
about allowing employees or former employees of for-profit
partnersto servein key positionsin the partnership. The IRS
appears to be primarily concerned that such persons would
limit or “package” information flowing to exempt organiza-
tion partnersso that such partnerswould, asapractical matter,
be deprived of some of their control, due to the limited
information flow. In the 2000 CPE joint venture article, the
IRS explains that even though these officers compensation
is reasonable, the fact that they were employed by the for-
profit creates the appearance of a conflict of interest.

Finaly, the ruling indicates that other provisions in the
partnership agreement that, as a practical matter, limit the
exempt organization’s control, also will be carefully scruti-
nized. To illustrate, the Service implied that the provisionin
Example 2 allowing the management company to enter all
but unusually large contracts, combined with the limited flow
of information likely to result from employing former em-
ployees of the for-profit entity, meant that the exempt organi-
zation could not effectively establish that the activities of the
venture would further exempt purposes.

In sum, exempt organizations participating in joint ventures
with for-profit entities and/or private investors should care-
fully structure provisions in the agreements to satisfy them-
selvesthat they arenot deprived of control over the operations

2See Rev. Rul. 98-15 (Situation 2).

%The 2000 CPE article does state, however, that Example 1 implies
that a management agreement with a nonprofit affiliate of the exempt
hospital would be acceptable.
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of the partnership, or limited in their ability to ensure that
the venture will be operated for charitable purposes.

5. Application of Rev. Rul. 98-15 to Ancillary
Joint Ventures

Rev. Rul. 98-15 addresses the tax treatment of nonprofit
hospitals involved in whole hospital joint ventures with for-
profit entities.2” The impact of Rev. Rul. 98-15 on ancillary
service joint ventures is uncertain. The ruling does not state
that it isintended to apply to any venture other than awhole
hospital joint venture. However, at least one former IRS
representative has informally stated that the analysisin Rev.
Rul. 98-15 is not limited to whole hospital joint ventures.28
Several related private letter rulings also indicate that the IRS
will apply the same analysis to ancillary ventures.

The most obviousdistinction between whole hospital joint
ventures and ancillary service joint ventures is that, in the
former, no exempt hospital remains that can independently
satisfy the community benefit standard set forthin Plumstead.
By contrast, with ancillary service joint ventures, the profit
conflict standard is far less likely to be implicated because,
for example, the hospital would likely continue to meet the
community benefit standard through one or more of its re-
tained functions or departments, e.g., an emergency room
which is open to the public.

Since the publication of Rev. Rul. 98-15, commentators
have questioned whether ancillary joint ventures, in which
substantially lessthan all of ahospital’sassetsaretransferred,
are covered by the whole hospital ruling. The 1999 CPE
Hospital Joint Venture Article attempts to avoid the issue by
commenting that the “scope of this article is limited to a
discussion of wholehospital joint venturesand the application
of Rev. Rul. 98-15 to such transactions, and does not attempt
to analyze the hospital ancillary joint venture.”2° The 2000
CPE text raises the issue by discussing a private letter ruling
involving two exempt organizations which form an ancillary
joint venture to build a new hospital and ambulatory surgery
center to serve the poor in their community.3°

In the private letter ruling, one partner was the exempt
parent of an exempt hospital system which was comprised
of two nonprofit hospitals as well as severa other nonprofit
and for-profit, taxable subsidiaries. That partner contributed
the assets of the exempt subsidiaries and the stock of its
for-profit subsidiaries, while the other partner contributed
cash. Theprivateletter ruling distinguishesthissituation from
Rev. Rul. 98-15 on grounds that both members of thisLLC

?’Rev. Rul. 98-15, 1998-12 IRB (Mar. 23, 1998), reprinted in The
Exempt Organization Tax Review, April 1998, p.142.

ZComments by Catherine E. Livingston, Former Associate Tax
Counsel, U.S. Treasury Department, reported inthe 98 TNT 49-6 (1998).
Also see Sanders, 2nd edition, Section 4.2(e)(i), p. 135.

2CPE Text, supra.

®PLR 199913035 (Dec. 22, 1998).
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were nonprofits and therefore nonprofits were exclusively in
control of the venture which only served charitable purposes3!

The IRS issued two private letter rulings on January 12,
2001 concerning an LLC formed to oversee and operate
rehabilitation services. The letter rulings discuss and rely on
Rev. Rul. 98-15 and conclude that the two section 501(c)(3)
organizations may form and participate in a partnership (in-
cluding an LLC) if the partnership furthers a charitable pur-
pose and permits the exempt organizations to act exclusively
in furtherance of its exempt purpose. The situation differs
from that considered in Rev. Rul. 98-15 in that both members
of the LLC are nonprofit organizations and because they are
contributing only part of their assets to the new LLC. After
theformation of the LLC, the two medical organizationswill
continue to operate hospital sand provide care consistent with
the community benefit factors. Participation will not generate
unrelated business income because the new organization fur-
thers their exempt purposes by enabling them to expand and
improve health care services.

A private letter ruling issued in October 2000 (PLR
200041038) condoned the participation of a conservation
organization in an LLC that could be regarded as an ancillary
joint venture although it did not mention Rev. Rul. 98-15.
The Service ruled that the management role of the organiza-
tion in the timber management and selling venture would not
impair its section 501(c)(3) status because the venture fur-
thered its conservation purposes by managing the timber
rights of a number of small holders on a more ecologically
sensitive and sustainable basisthan theindividual ownershad
done. The operating agreement explicitly provided that in
event of aconflict between the purpose of conserving forest-
land and managing the lands to provide economic benefits
to the members, conservation will control. The exempt or-
ganization can only be replaced as manager by extraordinary
measures (a two-thirds vote of the members after failure to
provide for the annual minimum return to the participantsfor
two consecutive years) and then must be replaced by another
exempt organization. [PLR 200041038: The Exempt Organi-
zation Tax Review, November 2000, p. 161; Doc 2000-26398
(8 original pages); 2000 TNT 201-22.]

Thus, the IRS has applied the reasoning of Rev. Rul. 98-15
toancillary joint ventures, i.e., doesthe nonprofit have control
of the venture and does the venture have a primary charitable
purpose?

Until thereisfurther clarification of the effect of Rev. Rul.
98-15 on ancillary joint ventures, the following may be prudent
steps for nonprofit entities participating in such ventures:3?

31The ruling also stated that to the extent the for-profit subsidiaries
engaged in an unrelated trade or business, that business would be
insignificant compared to the exempt activities of the LLC's exempt
partners and the exempt subsidiaries. Accordingly, the partner’s partici-
pation inthe LL C would not generate unrel ated business taxableincome
for the partners.

*2For a more complete discussion of the factors, see E. Buchholz,
“The IRS's Whole Hospital Joint Venture Ruling: Guidance or Confu-
sion?’ Taxes, June 1998, p. 20.
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 Enter into ancillary ventures that clearly further the
organization’s exempt purposes.

» Have the exempt organization make a capital contri-
bution proportionate and equal to itspercentageinterest
in the ancillary venture;

» Cash contributions may be less risky than asset
contributions;

» The exempt organization should have more than mini-
mal equity ownership even if it otherwise controls the
ancillary venture;

» Add an expressreguirement to the operative documents
of the ancillary venture that in case of any conflict
between the exempt organization’ sobligation to satisfy
the charitable purpose and furtherance of profit making
goals that the former will prevail.*

 Limit the exempt organization’s obligation to fund
future capital contributionsto the ancillary venture, and
strive to minimize its exposure to liability as a general
partner.

It has also been suggested that Rev. Rul. 98-15 raises the
issue, albeit implicitly, of whether income received through
ajoint venture is UBIT if the venture is not consistent with
the nonprofit's exempt purposes.3* The criteria could be par-
ticularly relevant in the ancillary joint venture area (where
only aportion of anonprofit’s assets are contributed to ajoint
venture).3®

B. Redlands Surgical Services Inc. v. Commissioner3®

1. Facts

In a significant case in the health care area, the Ninth
Circuit Court of Appeals recently affirmed the Tax Court
opinion upholding the denial of IRC section 501 (¢)(3) status
to Redlands Surgical Services Inc. (Redlands).3” Redlands,

335ee Gregory A. Petroff, “Whole Hospital Joint Ventures: The IRS
Position on Control,” The Exempt Organization Tax Review, July 1998,
p. 30, discussing the resol ution of disputesthrough arbitration. However,
while such a provision may in theory work, the for-profit member may
object because of its vagueness and may insist on the right to either (i)
dissolve the venture or (ii) have its interest purchased or exercise a
purchase option if resolution of the perceived conflict becomes too
onerous to the for-profit member.

1. Sullivan, “Unrelated Business Income: Recent Devel opments,
Planning Strategies for Multi-Corporate Entities, and Selected Health
Care Issues,” The Exempt Organization Tax Review, December 1998,
p. 447.

®The ruling also stated that to the extent the for-profit subsidiaries
engaged in an unrelated trade or business, that business would be
insignificant compared to the exempt activities of the LLC's exempt
partners and the exempt subsidiaries. Accordingly, the partner’s partici-
pationinthe LL C would not generate unrelated business taxable income
for the partners.

T hisdiscussion is updated and excerpted from Sanders, 2d Edition,
Chapter 11.

3"Redlands Surgical Services Inc. v. Commissioner, 113 T.C. 47
(1999), aff'd 2001 U.S. App. Lexis 3937 (9th Cir. March 15, 2001).
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a Cdifornia nonprofit public benefit corporation, was a
wholly owned subsidiary of Redlands Health Systems Inc.
(RHS), a charitable organization under section 501(c)(3).
RHS was the parent corporation of three other subsidiaries,
two of which were also exempt under section 501(c)(3). One
of the two exempt subsidiaries was Redlands Community
Hospital (Redlands Hospital), a hospital within the meaning
of section 170(b)(1)(A)(iii), which provided medical carefree
of charge or at a discount, and which maintained its own
surgery program and emergency room.

In March 1990, RHS became a co-general partner with
Redlands-SCA Surgery Centers, Inc. (SCA Centers), a for-
profit corporation, in agenera partnership formed to acquire
a 61 percent interest in an existing outpatient surgical center
in Redlands, California. RHS contributed cash and SCA
Centers contributed cash and stock to the general partnership.
In return for its 37-percent investment, RHS received a 46-
percent interest in profits, |osses, and cash-flow of the general
partnership.

The general partnership agreement provided that the man-
agement and determination of all questions relating to the
affairs and policies of the partnership were to be decided by
a majority vote of the managing directors. The managing
directors consisted of four persons — two of whom were
appointed by RHS and two of whom were appointed by SCA
Centers. In the event the managing directors were unable to
agree, either RHS or SCA Centers could submit the matter
to arbitration.

The decision of a majority of the arbitrators was to be
final and binding.

The genera partnership became the sole general partner
in Inland Surgery Center Limited Partnership (the Operating
Partnership), a Californialimited partnership that owned and
operated a freestanding ambulatory surgery center (the Sur-
gery Center) within two blocks of Redlands Hospital. Prior
to the Operating Partnership’s affiliation with the genera
partnership, the Operating Partnership had been a for-profit
venture which served only surgical patients who could pay
for its services. The partnership agreement of the Operating
Partnership did not contain a statement of charitable purpose
or arequirement that it operate for acharitable purpose before
its affiliation with RHS and it was not amended to include
such a provision after its affiliation with RHS. The Surgery
Center offered no free care to indigents and it had no emer-
gency room or certification to treat the emergency patient
population.

The Operating Partnership entered into a contract with
SCA Management Co. (SCA Management), afor-profit sub-
sidiary of SCA, whereby SCA Management would provide
management and administrative servicesfor the Surgery Cen-
ter. With the exception of decisions relating to the care and
treatment of patients or other medical policy matters, SCA
M anagement had wide-ranging authority for the management
of the Surgery Center.

Inreturnfor its services, SCA Management wasto receive
a monthly management fee of 6 percent of gross revenue
from the operation of the Surgery Center. The management
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agreement had aterm of 15 years, renewable unilaterally by
SCA Management for two five-year extensions. With the
exception of bankruptcy or insolvency, the management con-
tract was terminable by the Operating Partnership only if
SCA Management breached the agreement, and then only
after a 90-day notice and a 90-day cure period.

In April 1990, SCA Management entered into a quality
assurance agreement with RHS whereby RHS agreed to per-
form managerial and supervisory quality assurance dutiesin
connection with the operation of the Surgery Center. RHS
was to receive a monthly fee after the first year, and it was
to be reimbursed for its direct out-of-pocket expenses.

Five months after entering into the general partnership
agreement with SCA Centers, RHS incorporated RSS as a
Cdlifornia nonprofit public benefit corporation, and trans-
ferred its interest in the General Partnership to RSS. RHS
also transferred its obligations and rights under the quality
assurance agreement to RSS. RSS's sole activity (and itssole
source of revenue) wasto beits participation in the Operating
Partnership.

The IRS argued that RSS was not operated exclusively for
charitable purposes because it operated for the benefit of
private parties and failed to benefit a broad cross-section of
the community. In support of its position, the IRS stated that
the partnership agreements and rel ated management contract
were structured to give for-profit parties control over the
Surgery Center. Moreover, the Surgery Center had never
operated with a charitable purpose.

RSS, on the other hand, argued that it met the operational
test of section 501(c)(3) because its activities with respect to
the Surgery Center further its purpose of promoting health
for the benefit of the RSS community, by providing access
to an ambulatory surgery center for all members of the com-
munity based upon medical need rather than ability to pay,
and by integrating the outpatient services of Redlands Hos-
pital and the Surgery Center. RSS further argued that it
engaged in arm’s-length transactions with the for-profit part-
ners, and that its influence over the activities of the Surgery
Center has been sufficient to further its charitable goals. RSS
also argued that it performed servicesthat were “integral” to
the exempt purposes of RHS, its tax-exempt parent, and
Redlands Hospital.

2. The Tax Court Decision

By applying a facts and circumstances analysis, the Tax
Court upheld the IRS's denia of RSS's tax-exempt status.
The court concluded that RSS had effectively ceded control
over the operations of the partnershipsand the Surgery Center
to private parties, thus conferring impermissibl e private bene-
fit upon them. In this regard, the court noted that the promo-
tion of health for the benefit of the community is a charitable
purpose. However, the community benefit standard also re-
quiresthat the charity serve a sufficiently large and indefinite
class and that private interests not benefit to any substantial
degree.

In arriving at its decision that private, rather than charita-
ble, interests were being served, the court examined various
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factors, similar to thefactorsthe IRS enunciated in Rev. Rul.
98-15 (although it did not reference Rev. Rul. 98-15 and the
court did look at more factors than those enunciated in Rev.
Rul. 98-15). The court noted, most significantly, that there
was a lack of any express or implied obligation of the for-
profit partiesto place charitabl e objectives ahead of for-profit
objectives. Moreover, after the general partnership acquired
an interest in the Operating Partnership, the Operating Part-
nership failed to amend its organizing documents to include
an overriding charitable purpose.3® In fact, the Operating
Partnership explicitly acknowledged the partnership’s non-
charitable objectives, authorizing the General Partnership,
for example, to amend the Operating Partnership, but only if
the amendments did not alter the economic objectives of the
partnership or materially reduce the economic return of the
partners.

The court emphasized (as did the IRS in Rev. Rul. 98-15)
the relevance of control by the tax-exempt entity. Although
RSS had successfully blocked various proposal s with respect
to expanding the scope of activities performed at the Surgery
Center, the court concluded that such veto rights did not
establish that RSS had effective control over the manner in
which the Surgery Center performed its operations.3®

Similarly, the court seemed particularly concerned that the
general partnership agreement restricted RHS's (RSS's parent
corporation) ability to provide outpatient servicesat Redlands
Hospital or elsewhere without the approval of its for-profit
partner. As aresult, from 1990 to 1995, there was actually a
decrease in outpatient surgeries performed at Redlands Hos-
pital and an increase at the Surgery Center. Again, the court
did not believe that such a restriction in services served a
charitable purpose.

Furthermore, there was no indication that RSS possessed
significant “informal” control with respect to influencing the
Surgery Center’s activities. For example, there was no evi-
dence of Redlands' role in effecting a change in the criteria
for procedures performed at the Surgery Center, there was
no increase in charity care, and only negligible coverage for
Medi-Cal patients dueto RSS' sinvolvement in the Operating
Partnership.

Finally, the court concluded that the management contract
between the Operating Partnership and SCA Management
conferred too much management authority to the for-profit

38Douglas Mancino, an attorney for Redlands, disputed the court’s
reliance on this point noting that in an earlier ruling, the IRS had said
that the past activities of a hospital which had been sold by a for-profit
entity to a nonprofit had no effect on whether the acquiring nonprofit
could obtain exemption. Carolyn D. Wright, “IRS Wins First Round in
Redlands; Exemption Properly Denied,” The Exempt Organization Tax
Review, August 1999, p. 189.

39Dougla:s Mancino also disputes the Tax Court’s reliance on a
covenant not to compete contained in the general partnership agreement.
Id. Under the covenant, RHS had agreed not to re-assess and service
community needs until the year 2020. The Tax Court stated that it was
hard to understand how this type of restriction could further charitable
purposes. Mancino commented that such a clause was typical in the
health care field. Id.
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manager. Moreover, SCA Management’s fee of 6 percent of
the gross revenues, provided it with an incentive to manage
the Surgery Center to maximize profits, while none of the
operational documents required SCA Management to con-
duct its activities with the goal of satisfying a community
benefit. In addition, the Operating Partnership was virtually
“locked into” the management contract which wasrenewable
after 15 years at SCA Management’s sole discretion.

Based on the totality of these factors, the Tax Court con-
cluded that RSS impermissibly served private interests. Al-
though the court did not specifically refer to Rev. Rul. 98-15,
Redlands buttresses the IRS's authority to enforce Rev. Rul.
98-15 with respect to whole hospital joint ventures and other
types of joint ventures involving exempt organizations.
Again, theanalysiswill be based on the totality of all relevant
factors, including, but not limited to, the exempt organiza-
tion’sformal and informal control of the day-to-day activities
of the venture, aswell as abinding commitment of the parties
in the operative documents that charitable purposes, as op-
posed to for-profit purposes, must prevail. Factors that will
mitigate against charitability are long-term management
agreements with a for-profit entity which has the unilateral
right to renew the contract, arbitration provisions that do not
take into account charitability, and the lack of any evidence
of actual charitable operations.

3. Appeals Court Decision

Just 10 days after oral arguments, the Ninth Circuit issued
aper curiam opinion.“° The single paragraph “ adopted” the
Tax Court holding that Redlands had “ ceded effective control
over the operations of the partnerships and the surgery center
to private parties, conferring impermissible private benefit.”
Because private parties were obtaining substantial benefit,
the Surgery Center was not being operated exclusively for
exempt purposes. The Ninth Circuit also affirmed the tax
court view that private benefit prevented Redlands from
claiming exempt status under the integral part doctrine.

The court of appeals had little choice but to affirm the
decisions of the Tax Court and the IRS. The Redlands venture
incorporated none of the positive factors and many of the
negative factors that the Service has discussed in Rev. Rul.
98-15 and elsewhere:

+ No charitable purpose in partnership documents (in fact,
profit motive protected by partnership documents);

« Charity does not have control of the board (equal rep-
resentation on board);

» No charitable override for deadlocked board or arbi-
tration decisions;

» Management company is a subsidiary of the for-profit
partner;

“40Redlands Surgical Servicesv. Commissioner of Internal Revenue,
No. 99-71253 (9th Cir. Mar. 15, 2001).
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« Long management contract (15) renewablein soledis-
cretion of management company;

» Surgery center did not perform any free medical care
even after it formed the venture;

» An agreement restricted the ability of charitable hos-
pital to expand its own ambulatory surgery center; and

« Rate of return on the venture was in excess of 43
percent.

The terse opinion by the Ninth Circuit in Redlands disap-
pointed many practitioners who had hoped for amore expan-
sive discussion that would have provided guidance on a
broader range of situations. Experienced lawyers believe that
Rev. Rul. 98-15 is based on extreme examples that ignore
the gray middle areawhich describes most real life ventures.
A for-profit partner is usually reluctant to grant control over
a venture to the nonprofit. The exempt partner may be more
concerned with attracting the financial support of the for-
profit than the details of control.

The terse opinion by the Ninth
Circuit in Redlands disappointed
many practitioners who had hoped
for a more expansive discussion that
would have provided guidance on a
broader range of situations.

The IRS isaware of the need for additional guidance, and
even before the Ninth Circuit issued its opinion, had tried to
provide it through audits and letter rulings. However, it isa
difficult subject to address through advance private letter
rulings, because the agency policy requires scrutiny of op-
erationsaswell as organizational structure. The venture must
first operate for a period of time, in order for the IRS to be
able to rule on both the organizational and the operational
aspects of the venture. Only hindsight allows the IRSto rule
on ajoint venture.

A recently filed case in Texas, . David's Health Care
System Inc. v. United Sates* may eventually provide addi-
tional guidancefor wholehospital joint ventures. A charitable
hospital in central Texasentered apartnership with an effiliate
of HCA. During an audit two years later, the IRS informed
St. David's that it planned to revoke its tax-exempt status
because of the partnership. An October 2000 technical advice
memorandum (which has not been made public) supported
therevocation recommendation. St. David's paid the required
back taxes and penalties. The suit seeksarefund and requests
a court determination that it is a public charity. The case
would have implications for the many similar joint ventures
that HCA has entered with other nonprofit hospitals.

“presentation of Elizabeth Purcell, Corporate Philanthropic Lead-
ership Summit, Mar. 17, 2001.

42y, David's Health Care System Inc. v. United States, W.D. Tex.,
No. AO1CA046, filed Jan. 12, 2001.
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4. Commentary — Use of a Subsidiary

It should be noted that RSS's sol eactivity wasparticipation
in the joint venture. If RSS's parent corporation, RHS, had
entered into the joint venture instead, there may have been a
different outcome because RHS also operated a hospital inter
alia. In such a case, where a nonprofit conducts extensive
charitable activities and devotes some if its assets to a joint
venture (a so-called ancillary joint venture) with a for-profit
entity, the IRS would likely apply a similar analysis to de-
termine if the venture itself were operated for charitable
purposes. If the nonprofit did not have sufficient control of
the venture, for reasons such asin Redlands, but did conduct
independent charitable activities, the nonprofit’s tax-exempt
status may not be jeopardized if the joint venture did not
constitute a major part of its activities. In such a case, the
income received by the nonprofit from the venture may be
taxable as unrelated business income (UBI).

It is interesting to note, however, that while it is often
recommended that a nonprofit create a subsidiary to conduct
activities that could be subject to challenge either because it
could generate UBIT or threaten the tax-exemption of the
parent, it may not always be advisable to do so to participate
inaventure. For example, asdiscussed above, if in Redlands,
the parent had continued to operate a charitable hospital and
had itself participated in the joint venture instead of creating
asubsidiary, it may have been found to have received UBIT
from the venture but not lose its tax-exempt status. On the
other hand, it is sometimes advisable to create a subsidiary
in order to limit liability, in which case the parent must
observetherequired formalitiesand operational proscriptions
However, as Redlands demonstrates, creation of asubsidiary
will not always be the best route to follow.

At the present time until the |RS provides additional guid-
ance, the following criteria should be applied:

1. The established charity should be the party to the
transaction rather than a newly formed subsidiary (single
purpose entity) which needs to apply for exemption in its
ownright. Asan alernativea“disregarded” single member
LLC should be considered. See 111C infra.

2. The LLC agreement should explicitly commit the
venture to provide health care for the benefit of the com-
munity as a whole and give charitable purposes priority
over maximizing profits.

3. The activities of the joint venture should be consis-
tent with the charitable purpose of the nonprofit partner.

4. Because requisite control will be determined based
upon an overal facts and circumstances, the structure
needs to take into consideration as many factors as possi-
ble, even if the arrangement is a 50/50 joint venture. For
example, the joint venture arrangement could provide the
charity certain veto rights or a super-majority vote which
would alow the charity to approve the venture's annual
capital and/or operating budgets; to amend the venture's
governing documents; to approve distribution of earnings
and available cash; to approve additional capital contribu-
tion calls (protect the exempt organization by assigning it

250  August 2001 — Val. 33, No. 2

either a pro rata amount or increasing their ownership at
the same time); to approve the assumption of additional
indebtedness; to approve the venture's acquisition or dis-
position of the facilities; to approve unusualy large con-
tracts involving equipment and other goods and services,
to hire key executives (and set their compensation); to
insure adequate reserves, etc.

5. The identity of the management company and the
details of its contract are of particular importance to the
| RS becausethey demonstrate who control sthe day-to-day
management of the venture. The management company
should be run by unrelated partiesif possible, rather than
controlled by the for-profit partner. The contract should
be for a short term (no more than five years), with Board
authority to terminate for cause.

6. Itisalsoimportant that the composition of theboard,
committees, and quorum requirements should alow the
representatives of the charity to manage the venture. The
exempt partner’'s board members should remain involved
and document their participationinwritten“ detailed” min-
utes of the meetings.

7. The agreement should establish ground rules for
arbitration containing a presumption in favor of the tax-
exempt that could be overcome only if the for-profit meets
a pre-set burden of proof (e.g., preponderance of the evi-
dence or that the charity’s position is arbitrary, capricious
or unreasonable). For example, if the for- profit partner of
a 50/50 shared venture wants to terminate free emer-
gency room service and the tax-exempt vetoes the de-
cision, an arbitrator would have to recognize a presump-
tion in favor of the tax-exempt partner. The for-profit
would have the burden of showing the charitable purpose
would not be jeopardized or that the charity’s position is
arbitrary and without merit.

8. Another option would be to create a taxable sub-
sidiary through which the charity would participate in the
venture. The new subsidiary must be truly independent.

9. Build-in a right to unwind in the event that the
transaction ultimately fails to meet the Plumstead dual-
prong test.

PRACTICE TIP: The IRS will often apply a more
lenient standard on audit than under arequest for aprivate
letter ruling because it can examine actual operations as
well asthe organizational documents. Therefore, it isgen-
erally advantageousto use a structure that does not require
an advance ruling by the IRS.

C. Limited Liability Companies

Limited liability companies are new legal structures that
combine the limited liability of corporations with the federal
tax advantages of partnerships. Like a corporation, an LLC
shields its owners from persona responsibility for the con-
tractual and tort obligations of the entity. Partnerships do not
provide such a shield; even alimited partnership is required
to have at least one “general partner” who has unlimited
personal liability for the partnership’s debts. Further, in order
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to maintain the limit on their liability, the limited partners
must be passive, they cannot take active roles in management
of the partnership’s affairs. This is not the case in an LLC.
All of the members may participate in management without
jeopardizing their limited liability. However, like a partner-
ship, an LLC is not subject to taxation at the LLC level.
Profits and losses are passed through to the members so that
they are taxed only once. The LLC is quickly becoming the
entity of choice for joint ventures involving nonprofitsin the
health care field and others.

The Service is willing to treat both single owner and
multiple owner LLCs as exempt organizations under certain
circumstances. The RS recently announced that if an exempt
organization is the sole owner of an LLC, the LLC can be
treated as a part of the exempt organization for federal tax
purposes. (Announcement 99-102, 1999-43 IRB 545.) Such
an entity is “disregarded” and would not have to inde-
pendently satisfy the requirementsof section 501(c)(3). How-
ever, the owner must treat the operations and finances of the
LLC asits own for tax and information reporting purposes,
which could generate UBIT.

LLCs with multiple exempt owners may now separately
qualify for exemption under section 501(c)(3). (So long as
the entity is claiming exemption, the IRS will treat it as an
association, consistent with its long-standing position that a
partnership cannot qualify for exemption.) The IRS has pro-
vided informal guidance on the conditions under which mul-
tiple owner LLCs may qualify for exemption: where such
statusispermitted under statelaw and wherethe LL Csarticles
of organization and operating agreements comply with 11
other conditions designed to ensure that the organization is
both organized and operated exclusively for exempt purposes.
(CPE for Exempt Organizations Technical Instruction Pro-
gram FY 2001, McCray and Thomas.) The conditionsinclude
reguirements that the organizational language:

« Specifiesthat the LLC will be operated exclusively to
further charitable purposes of its members.

» Requires all members to be section 501(c)(3) organi-
zations or governmental units or instrumentalities.

« Prohibits direct or indirect transfer of membership in-
terest to an entity other than section 501(c)(3) or gov-
ernmental unit.

» Requires that interests in and assets of the LLC may
only be transferred to individuals and noncharitable
organizations for fair market value.

« Prohibits the LLC from merging with or converting
into a for-profit entity.

» Contains an acceptable contingency plan in the event
one or more members ceases to be section 501(c)(3)
organizations.

Use of a Subsidiary to Protect the Exempt Parent

If the nature of the activity issuch that direct participation
by the charitable organization might jeopardize its exempt
status, it may be possible to restructure the transaction by
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participating through afor-profit taxable subsidiary or affili-
ate.*® However, for such an alternative structure to succeed,
it is preferable for the affiliate’s participation to be funded
through a source other than the charitable organization, be-
cause the IRS may analyze such transactions as if the organi-
zation itself were participating directly in the venture to the
extent of any funding traceable to it.#4 Even with separate
funding, the taxable affiliate must be a bona fide entity sepa-
rate from the exempt organization.*® Furthermore, the sub-
sidiary must not be a mere arm of the exempt parent.*6 The
subsidiary’s independent status is established by:

1. Refraining from active involvement of the exempt
parent in the day-to-day business affairs of the taxable
affiliate;4”

2. By forming the affiliate for areal business purpose
and not as a mere instrumentality of the parent;*

3. By ensuring that the terms of all transactions be-
tween the taxabl e affiliate and the exempt organization are
at arm’s length;*°

4. By allocating the cost of any shared assets, services,
or facilities according to use; and®

5. By maintaining separate minutes and other formal
documentation for the affiliate.>

In arecent private letter ruling widely known to have been
issued to the American Association of Retired Persons
(AARP),%2 the IRS set forth a blueprint for the creation of a
taxable subsidiary by a nonprofit. By creating a subsidiary,
AARP was able to obtain tax-free treatment for royalties and
other revenues from the licensing of intangible property rights.

“GCM 39,866 (Dec. 16, 1991); GCM 39,598 (Jan. 23, 1987). See
also PLR 9308047 (Dec. 4, 1992); PLR 9305026 (Nov. 12, 1992); PLR
9303030 (Oct. 29, 1992).

“‘See GCM 39,646 (June 30, 1987); GCM 39,598 (Jan. 23, 1987).
See also PLR 9303030 (Oct. 19, 1992); PLR 8621059 (Feb. 25, 1986);
PLR 8604006 (Aug. 30, 1985). The IRS has held

that attribution of the activities of asubsidiary to the parent should
arise only where the evidence clearly shows that the subsidiary
ismerely aguise. . . or whereit can be proven that the subsidiary
is an arm, agent, or integral part of the parent.
GCM 33,912 (Aug. 15, 1968), quoted in GCM 39,598 (Jan. 23, 1987).
“Moline PropertiesInc. v. Commissioner, 319 U.S. 436 (1943); Britt
V. United States, 431 F.2d 227, 234 (5th Cir. 1970); GCM 39,326 (Jan.
17, 1985).

45K rivo Ind. Supply Co. v. Nat'l Distillersand Chemical Corp., 438
F.2d 1098, 1101 (5th Cir. 1973); GCM 39,776 (Feh. 6, 1989); GCM
39,598 (Jan. 23, 1987); GCM 33,912 (Aug. 15, 1968).

“"GCM 39,326 (Jan. 17, 1985).
“GCM 39,598 (Jan. 23, 1987).

**GCM 39,776 (Feb. 6, 1989); GCM 39,326 (Jan. 17, 1985); GCM
39,508 (Jan. 23, 1987); PLR 9308047 (Dec. 4, 1992).

GCM 39,598 (Jan. 23,1987).

SIGCM 39,325 (July 31, 1984); PLR 9305026 (Nov. 12, 1992), PLR
8810082 (Dec. 17, 1987); PLR 8805059 (Nov. 13, 1987).

S2PL R 199938041 (June 28,1999).
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The AARP receives over $150 million per year from the
licensing of its name, logos, and endorsementsto commercial
insurance and other companies. In 1993, the IRS ruled that
these license fees were not tax-free royalties because they
were not “passive,” but “tainted” by marketing services pro-
vided by AARPto thelicensees. Theruling establishesguide-
lines for ensuring that the exempt organization's licensing of
intangiblesistreated as completely passive by the IRS so that
payments for such intangibles are tax-free “royalties’ under
IRC section 512(b)(1). All of the activities that are deemed
“services’ are placed in the subsidiary that can deduct its
expenses against its income, thereby creating a tax-free
situation.

The key to the IRS's approval is maintaining the formal
independence of the subsidiary as outlined above. In the
AARRP ruling, the IRS lists 25 requirements for establishing
independence, but most are typical of those outlined above
for any corporation — e.g., separate boards of directors,
separate board meetings, and minutes. The key elements of
separation in the AARP ruling were:

« A majority of the subsidiary’ s board of directors or the
executive committee cannot be current officers or di-
rectors of the exempt parent, but the parent’ s executive
director (or CEO) can serve on the subsidiary’s board
and its Executive Committee.

» The CEO of the exempt parent cannot also serve asthe
CEO of the subsidiary and most of the subsidiary’s
employees must not be shared with the parent (some
employees of the subsidiary may be shared with the
parent). However, the exempt parent’s board, through
its CEO, can have the authority to fire any other direc-
tors or officers of the subsidiary.

« The exempt parent may provide space and administra-
tiveservicestothesubsidiary, paid for by thesubsidiary
at the parent’s cost.

« The parent may furnish all of the subsidiary’s capital
as equity contributions so that the subsidiary need not
pay interest on the contributions.

» The exempt parent may furnish intellectual property
(i.e., mailing lists, know-how, etc.) to the subsidiary as
a capital contribution.

Asapractical matter, the exempt organization, through its
CEO, has absolute policy control of the subsidiary although
theformalitiesof the subsidiary’s day-to-day control, through
its separate directors and officers, will haveto be maintained.

D. Section 4958, | nter mediate Sanctions

On January 10, 2001, the Internal Revenue Service issued
new regulations, in both temporary and proposed form, ex-
panding the interpretation of the section 4958 Intermediate
Sanctions rules. Under the new regulations found in temp.
reg. sections 53.4958-1T through 53.4958-8T (hereafter
temp. regs.), organizations need to protect their executives
by documenting each compensation package or transaction,
and by finding comparables and/or an outside expert’s opin-
ion that the benefit is reasonable. [T.D. 8920, Temp. Inter-
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mediate Sanctions Regs: The Exempt Organization Tax Re-
view, February 2001, p. 225; Doc 2001-1185 (29 original
pages); 2001 TNT 10-96.]

These intermediate sanction regulations are particularly
important to nonprofits engaged in joint ventures for numer-
ous reasons. First, ventures are being scrutinized by the IRS
for excess benefit and inurement issues. Second, compensa-
tion issues which may arise in a joint venture context are
addressed in these temporary regulations, including a “first-
hite” exception for initial contracts.?® Unfortunately, the tem-
porary regulations do not include specific guidance regarding
revenue sharing.> However, there are several examples re-
garding revenue-sharing arrangements within theinitial con-
tract exception, discussed below.%®

The types of excess benefitsthe IRS islikely to scrutinize
include compensation packages of highly paid executives,
the sale of assets of the exempt organization to a for-profit
entity or individual, leases or other business arrangements,
and any other transaction that involves a large asset transfer
or outlay of cash by the exempt organization.® It should be
noted, however, that the individual that isthe recipient of the
excess benefit must be an insider, i.e., someone with control
over the organization’s management decisions.

The new regulations provide a rebuttable presumption for
organizations as long as several criteria are met. Generally,
the independent board must make and document the decision
regarding the dollar amounts of the transaction/compensation
package, and this decision must be based upon comparable
situations entered into by comparable nonprofit and for-profit
organizations. The temp. regs. specify that an outside expert
is not necessary for valuation purposes, aslong asthe organi-
zationfindsitsown dataon amountspaid by other comparable
organizations in the same or similar community for similar
services or transactions. The number of comparables is not
specified for large organi zations, however small organizations
with gross annual receipts of $1 million or lesswill have the
protection of the rebuttable presumption if they base their
decision on three comparables. The temp. regs. strengthen
this presumption of reasonableness by making it difficult for
the IRS to rebut the presumption. The IRS must develop
sufficient contrary evidence contemporaneous to the transac-
tion date to rebut the probative value of the comparability
data relied upon by the organization, should a controversy
reach the courts.

53Temp. reg. section 53.4958-4T(a)(3).

**Temp. reg. section 53.4958-5T (reserved).

*>Temp. reg. section 53.4958-4T(a)(3)(vii) Example 5; temp. reg.
section 53.4958-4T (a)(3)(vii), Example 7.

%The tax that is imposed is based on the amount of the excess
benefit. For example, an executive receives a compensation package
worth $300,000. The IRS investigates and determines an excess benefit
in the amount of $100,000 plus interest. The 1st tier excise tax is 25
percent or $25,000. If the DP timely returns to the organization the
$100,000, there is no further tax. However, if the DP does not correct,
then thereis an additional 200 percent 2nd tier excisetax, i.e. $200,000.
The IRS may also impose a tax of up to $10,000 per transaction on a
manager who approved the transaction, if the transaction is willful.
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Unfortunately, the temp. regs. do not specifically cover
revenue-sharing arrangements. Instead, revenue-sharing
transactions are to be analyzed under the general rulesand a
facts and circumstances determination asto whether the eco-
nomic benefits were excessive. Throughout the temp. regs.,
there is a distinction between compensation arrangements
which contain a cap, and those which do not. If the cap is
objectively determined and a reasonable amount, the com-
pensation package will be deemed to be reasonable at the
time the compensation arrangement is entered into. In that
situation, theindividual will havethe benefit of therebuttable
presumption if the documentation requirements have been
met from that earlier date. If, however, the cap is subjective
in nature, the reasonableness determination will be made at
the time compensation is determined and the rebuttable pre-
sumption will attach at that later date, assuming all other
criteria are met.5’

Particularly in a situation in which there has been a joint
venture, an individual may be performing servicesfor severa
entities but may not be receiving compensation from the
specific entity for which services are performed. Steven D.
Arkin, formerly the Senior Advisor to the Assistant Secretary
for Tax Policy and one of the primary authors of these temp.
regs., explained that reasonabl enessis determined by looking
at total compensation. The temp. regs. require that the rea-
sonableness of the compensation is determined by a review
of 100 percent of the services performed and 100 percent of
compensation received on an aggregate basis.> For example,
if adisqualified person performed services for two or more
entities within a joint venture but was paid by only one of
those entities, the reasonableness determination is not based
upon a pro rata approach, but on an aggregate approach. As
long as the total compensation is reasonable for the services
performed for all entities, the disqualified person will not be
in receipt of an excess benefit and will not be subject to the
excise tax.>® Of course, the private benefit and inurement
provisions are applicable to any entity receiving services
without paying compensation for those services. Addition-
aly, depending upon the organizationa structure, the entity
receiving the services might be a disqualified person itself
and subject to the section 4958 excise taxes.

There is a broad exception to these rules for initial con-
tracts entered into between the organization and an unrel ated
person.®0 Essentially any new contract between a previously
unrelated person and an exempt organization is not subject
to the excise tax. Any amount, even an amount that is out-
rageously excessive, will not be subject to the excise tax
under section 4958. However, the well-established inure-

57Temp. reg. section 53.4958-6T

SBsteven D. Arkin, in remarks made at the D.C. Bar Luncheon on
January 31, 2001.

SThis exampleis based on temp. reg. section 53.4958-4T (a)(3)(vii)
Example 1.

80| s0, written contractswhich were bindi ng on September 13, 1995,
are excepted from these rules. State law will be followed in determining
what constitutes a binding, written contract, and many times several
writings must be combined to establish the intent of the parties and to
establish a binding contract.
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ment and private benefit rules are till in place, potentially
impacting theorganization’sexempt statusif atransactionis

egregious.

There are several examples regarding when the initial
contract exception will be applicable to revenue-sharing ar-
rangements. Essentially, if theinitial contract setsforth com-
pensation as an objective formula applied to gross receipts
or some other well defined term, the compensation will be
excepted from these rules. However, if the revenue-sharing
arrangement is subj ectively determined, then the contract will
not be within the initial contract exception and the facts and
circumstances of the compensation ultimately paid will be
determinative of whether an excess benefit was received by
the insider. Two specific examples illustrate these concepts:

Example: Jisaperforming arts organization and an ap-
plicable tax-exempt organization for purposes of section
4958. J hires W to become the CEO of J. W was not a
disqualified person, within the meaning of the statute, imme-
diately prior to entering into the employment contract with
J. As aresult of this employment contract, W’s duties and
responsibilities make W adisgualified person with respect to
J. Under the contract, J will pay W $x (a specified amount)
plusabonusequal to 2 percent of thetotal season subscription
salesthat exceed $100z. The $x base salary isafixed payment.
The bonus payment is also a fixed payment pursuant to an
initial contract because no person exercises discretion when
calculating the amount of the bonus payment or deciding
whether the bonus will be paid. Therefore, section 4958 does
not apply to any of Js payments to W pursuant to the em-
ployment contract due to the initial contract exception.t!

Example: Hospital C isan applicabletax-exempt organi-
zation for purposes of section 4958. Hospital C entersinto a
contract with an unrelated entity, Company Y, under which
Company Y will provide a wide range of hospital manage-
ment services to Hospital C. Because of this contract, Com-
pany Y becomesadisqualified personwith respect to Hospital
C. The contract provides that Hospital C will pay Company
Y a management fee of x percent of adjusted gross revenue
(i.e, gross revenue increased by the cost of charity care
provided to indigents) annualy for a five-year period. The
management services contract specifies the cost accounting
system and the standards to be used in calculating the cost
of charity care. The cost accounting system objectively de-
finesthe direct and indirect costs of all health care goods and
services provided as charity care. Because Company Y was
not a disqualified person with respect to Hospital C imme-
diately before entering into the management services con-
tract, that contract isan initial contract within the regulatory
exception. The annual management fee paid to Company Y
is determined by an objective fixed formula specified in the
contract, and is therefore a fixed payment. Accordingly, sec-
tion 4958 does not apply to the annual management fee due
to the initial contract exception.5?

61This example is based on temp. reg. section 53.4958-4T (a)(3)(vii)
Example 5.

2This example is based on temp. reg. section 53.4958-4T(a)(3)(vii)
Example 7.
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