
In its May/June 2017 issue, Exempts addressed the
pending Supreme Court review of Advocate Health-
care Network v. Stapleton.1 On 6/5/17, the Supreme
Court completed that task.2 It held 8-0 that the Em-
ployee Retirement Income Security Act (ERISA) pro-
vides an exemption for an employee benefit plan3

maintained by a church-affiliated organization4 re-
gardless of whether a church-affiliated organization
also established the plan.5 In reaching this conclu-
sion, Advocate resolved a long-standing question of
statutory interpretation under ERISA in favor of
plans maintained but not established by church-af-
filiated organizations.

While this represents a clear victory for such
church-affiliated organizations on the question be-
fore the Court, it is important to understand that Ad-
vocate nonetheless leaves significant unaddressed
areas that require resolution in order to clarify the
scope and application of the church plan exemption.
First, how do church-affiliated organizations that sat-
isfy the “maintained” criterion for the church plan ex-
emption determine whether they also satisfy the
other statutory requirements for exemption, and is
the exemption itself even permissible under the Es-
tablishment Clause of the First Amendment?6 Sec-

ond, if the church plan exemption does apply, what
legal obligations does a non-ERISA plan face in lieu
of the standards applicable to an ERISA plan?

Requirements for exemption
ERISA provides that plans maintained by church-af-
filiated organizations must satisfy specific statutory
requirements in order to claim the church plan ex-
emption:

A plan established and maintained … by a church …
includes a plan maintained by an organization,
whether a civil law corporation or otherwise, the prin-
cipal purpose or function of which is the administra-
tion or funding of a plan … for the employees of a
church … if such organization is controlled by or as-
sociated with a church.”7

The authors refer to these as the “principal pur-
pose” and “control or association” requirements. As
discussed below, because the existing legal authority
does not fully address or define either requirement,
further litigation addressing the scope of the ERISA
exemption for plans maintained by church-affiliated
organizations is likely, including arguments concern-
ing its constitutionality, as well as those specific to the
statutory text.

Principal purpose. What must an organization do or
not do in order to have the principal purpose of
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administering or funding a plan? No court appears
to have addressed this question. In the absence of
generally binding legal authority, IRS private letter
rulings represent the best available source of guid-
ance. (Letter rulings clarify the IRS stance on a spe-
cific set of facts; they are explicitly nonbinding on
other parties and may not be cited as precedent.8)
Prior to Advocate, hundreds of church-affiliated
organizations had requested letter rulings in order
to determine whether their plans qualified for the
church plan exemption and corresponding tax
treatment under the Code.9

As part of issuing letter rulings to these organiza-
tions, the IRS had to determine whether they satis-
fied the principal purpose requirement.10 Existing
rulings indicate both some breadth and some limita-
tions in the IRS application of this requirement. On
the one hand, the IRS appears to accept that an or-
ganization may set up an internal benefits commit-
tee to administer a plan rather than having to create
a separate corporation for such purpose. In a 2015
ruling, it stated:

[T]he administrative control of the Plans is vested in
the Committee and the Committee’s principal pur-
pose and function is the administration of the
Plans.... ýus, the administration of the Plans satis-
þes the requirements regarding church plan admin-
istration ... we conclude that the Plans are church plans
as deþned.11

On the other hand, other letter rulings suggest
that certain plan structures could preclude claiming
the church plan exemption. A 2013 ruling held that a
plan did not qualify for the exemption because “Plan
X was a multiple employer plan, not all of whose par-
ticipating employers were church plans [sic] when es-
tablished ... therefore we find that neither Plan X nor
Plan Y as a continuation of Plan X, is or can become
a church plan.”12

Regardless of the breadth or limitations on the
church plan exemption suggested by such rulings,

their non-precedential status means that court def-
erence to their legal conclusions cannot be assumed.
The Seventh, Third, and Ninth Circuits emphasized
this absence of required deference when the church-
affiliated organizations in the cases that were ulti-
mately consolidated in Advocate cited numerous
letter rulings.13 The Seventh Circuit’s response is il-
lustrative:

It is tempting indeed to turn to the [IRS] interpreta-
tion ... but we can do so only when the opinions of
that agency are expressed aÿer a formal adjudication
or notice and comment rulemaking ... the fact that
the IRS private letter rulings have been ‘long stand-
ing’ and abundant does not alter our conclusion.”14

Although Justice Anthony Kennedy did ask dur-
ing oral arguments in Advocate about the “hundreds
of IRS letters approving [the exemption],”15 the
Court’s ruling did not address the existence of the let-
ter rulings, much less the weight to be accorded to the
legal conclusions therein. Thus, the letter rulings ad-
dressing the principal purpose requirement, while of-
fering some insight into IRS reasoning under specific
fact patterns, do not offer authoritative reliance to
church-affiliated organizations seeking clarity about
the status of their organizational structures.

Control or association. What level of connection
qualifies for an organization to be controlled by
or associated with a church? The text of ERISA
provides only that “[A]n organization ... is associ-
ated with a church ... if it shares common religious
bonds and convictions with that church.”16 It does
not elaborate on what constitutes control, or com-
mon bonds and convictions.

Court decisions provide some further guidance
on these questions. In Lown v. Continental Casualty
Company,17 an employee of Baptist Health System of
South Carolina asserted that litigation of her claim
under the System’s long-term disability plan was not
subject to federal question jurisdiction because the
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System’s ties to the South Carolina Baptist Conven-
tion exempted the plan from ERISA. In ruling that
the exemption did not apply to the System’s plan, the
Fourth Circuit stated that the South Carolina Baptist
Convention did not control the System because it did
not appoint or approve any System board members
and did not provide any monetary support to the Sys-
tem.18 The Court also stated that, in deciding whether
an organization shares common bonds and convic-
tions with a church, three factors bear primary con-
sideration: (1) whether the religious institution plays
any official role in the governance of the organiza-
tion, (2) whether the organization receives assistance
from the religious institution, and (3) whether a de-
nominational requirement exists for any employee
or patient/customer of the organization.

Although the Eighth Circuit applied this non-
exclusive three-part test in Chronister v. Baptist
Health to reach the conclusion that another long-
term disability plan sponsored by a not-for-profit
health system was subject to ERISA, 19the test may
raise as many questions as it resolves when applied
to the specific factual circumstances of a church-af-
filiated organization. The structure of Dignity
Health, a major California healthcare system, is in-
structive in this regard. The non-profit hospital net-
work formally ended ties with the Catholic Church
in 2012.20 However, multiple religious orders, in-
cluding the Sisters of Mercy of the Americas and the
Sisters of St. Dominic of the Most Holy Rosary, are
publicly identified as sponsors of Dignity Health,
with members serving on its board and in its hos-
pitals.21 The Lown test does not provide a straight-
forward way to evaluate such relationships. On the
one hand, the Catholic Church plays no official role
in the governance of Dignity Health. On the other
hand, the orders’ sponsorship and institutional par-
ticipation suggest that Dignity Health receives as-
sistance from the Catholic Church. Because the
Lown test is a fact-intensive inquiry, it may provide
little more guidance for some church-affiliated or-
ganizations than the statutory language of ERISA,
even assuming the other requirements for the
church plan exemption can be satisfied.

The exemption and the Establishment Clause. In ad-
dition to these questions of statutory interpreta-
tion, some of the cases that are still pending in the
wake of Advocate assert more than ERISA-specific
legal arguments against the church plan exemp-
tion. They also argue that, even if the plans in ques-
tion could otherwise qualify as church plans under
ERISA, the church plan exemption as applied vio-
lates the Establishment Clause of the First Amend-
ment and is therefore void and ineffective.22 The
reasoning behind this argument is that the exemp-
tion “privileges those with religious beliefs (e.g.,
exempts them from neutral regulations) at the ex-
pense of nonadherents and/or while imposing legal
and other burdens on nonmembers.”23 Although at
least one federal district court has already dismissed
such a claim as “singularly unpersuasive,”24 such
lower-court decisions are subject to appellate and
Supreme Court review. Therefore, plaintiffs have
identified a broad claim about the constitutional-
ity of the church plan exemption and its application
to church-affiliated organizations that could po-
tentially trump any specific findings regarding
ERISA.

Exempt status—
State law in lieu of ERISA
Even if church-affiliated organizations obtain addi-
tional legal decisions confirming that they qualify for
the church plan exemption, the fight over pension
plan administration will not stop there. It will instead
shift to the state courts. This logical result was ac-
knowledged even prior to Advocate. In 2011, a fed-
eral district court judge in Minnesota found that a
pension plan was not subject to ERISA, but permitted
the plaintiff pension plan participants to proceed
with state law claims of breach of promise and prom-
issory estoppel (a third state law claim under the
Minnesota Consumer Fraud Act was dismissed).25 It
continues to be a concern in the wake of Advocate. In
an amended complaint filed on 8/28/17, the plain-
tiffs in Cappello v. Franciscan Alliance, Inc. have ar-
gued that if the court finds that the pension plan in
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question is not subject to ERISA, the Franciscan Al-
liance has breached Indiana law of contract and of fi-
duciary duty.26

This change of venue and governing law does not
necessarily improve the legal outlook for church-af-
filiated organizations. One reason is that many states
do not have specific statutes analogous to ERISA. In-
stead, as indicated by the Minnesota and Indiana
cases, the governing law will be based on the states’
common law of trusts, fiduciary duties, and contracts,
along with general statutes on those subjects and/or
statutes addressing issues such as consumer fraud
that plaintiffs will seek to apply to benefit plans.

In addition, unlike the uniform national regime
under ERISA, church-affiliated organizations will
potentially have to determine and become compliant
with multiple sets of legal obligations that may vary
by state. The reason is that, even though many
church-affiliated organizations may be incorporated
in a single jurisdiction where they first start operat-
ing or are headquartered, their operations may have
expanded into many other states. In short, an exemp-
tion from ERISA does not guarantee that pension
plans will, in fact, have fewer obligations to their par-
ticipants.

In light of these various legal uncertainties, some
church-affiliated organizations have chosen to settle
rather than continue to litigate in the wake of Advo-
cate. Thus, the parties in Curtis v. Wheaton Francis-
can Services, Inc. informed a federal district court in
Illinois on 7/17/17 that they had reached a settlement
pursuant to their mediation subsequent to Advo-

cate.27 Although the terms of this recent settlement
are not yet known, other plaintiffs have had success in
obtaining lucrative settlements, including a $352 mil-
lion settlement in Griffith v. Providence Health Serv-
ices, a $98 million settlement in Hodges v. Bon Secours
Health System Inc., and a $75 million settlement in
Lann v. Trinity Health.28 Such amounts notwith-
standing, further litigation at the district, appellate,
and Supreme Court levels may prove untenable for
other defendant church-affiliated organizations for
other reasons, such as risk, time, and resources, re-
gardless of the merits of the case. Notably, the deci-
sion in Advocate, which was ultimately favorable to
church-affiliated organizations, took over four years
to achieve and came after three unfavorable lower-
court rulings that likely provided the impetus for
other church-affiliated organizations to settle before
the Supreme Court spoke.

Conclusion
Church-affiliated organizations need to determine the
best position to assert with respect to the status of their
plans under ERISA. The law as it stands after Advocate
offers little guidance on the open legal questions ad-
dressed in this article. As Justice Kagan stated in her
opinion, “[these] issues are not before us, and nothing
in this opinion expresses a view of how they should be
resolved.”29 Therefore, it remains to be seen whether
Advocate will prove to be a pyrrhic victory in which
church-affiliated organizations have won short-term
success at a greater cost than may be worthwhile. ÿ
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