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IRS Issues First Partnership Audit Regulations 
August 8, 2016 

 

On August 4, 2016, the Treasury Department issued its first temporary regulations under the new 

partnership audit and collection regime found in the Bipartisan Budget Act of 2015 (“BBA”).  For partnership tax 

procedure practitioners, the regulations are interesting reading.  The new regulations provide insights into the 

internal deliberations and policy goals at Treasury and IRS headquarters. 

The new regulations relate to the “early opt-in” option—that is, despite the January 1, 2018 effective date, 

the BBA provides that partnerships and LLCs may opt-in to the new regime before the January 1, 2018 date.  The 

preamble addresses what I’ve mentioned on panels before the ABA Tax Section and the DC Bar Tax Section—that a 

partnership possibly “could” do an “early opt-in” to the new regime so that it could opt-out of the regime under 

section 6221(b). Therefore, the audit of the partnership with less than 100 partners would have to be conducted 

under the pre-TEFRA rules.  The preamble nixes this strategy. 

Interestingly, the new regulations provide that a partnership or LLC can only elect into the BBA rules early if 

the IRS notifies the partnership or LLC that it has been selected for examination.  The regulations discuss how the 

early opt-in election is to be made, to whom the early opt-in election is sent, and what the early election opt-in 

must say.  Furthermore, the regulations require that the partnership certify that it is solvent, does not reasonably 

expect to become insolvent, and has the money to pay any potential tax underpayment.  If the partnership is not 

selected for audit, it can still do an early opt-in election if it wishes to file an administrative adjustment request 

(“AAR”). 

Finally, and quite relevant for www.partnershiprepresentative.com, the preamble states that “[t]he 

Treasury Department and the IRS expect to issue additional guidance regarding designation of a partnership 

representative, including who is eligible to be a partnership representative, under section 6223 as amended by the 

BBA.”  Of course, any entity that opts-in to the new regime must designate a partnership representative at that 

time. 

For further information, please contact Charles M. Ruchelman at cruchelman@capdale.com / 

202.862.7834, or visit www.partnershiprepresentative.com for tools and resources, including legal resources, alerts 

and articles, and past and upcoming events.  
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About Caplin & Drysdale 
Having celebrated our 50th Anniversary in 2014, Caplin & Drysdale continues to be a leading provider of tax, tax controversy, and litigation 
legal services to corporations, individuals, and nonprofits throughout the United States and around the world. We are also privileged to serve 
as legal advisors to accounting firms, financial institutions, law firms, and other professional services organizations. 

The firm's reputation over the years has earned us the trust and respect of clients, industry peers, and government agencies. Moreover, 
clients rely on our broad knowledge of the law and our keen insights into their business concerns and personal interests. Our lawyers' strong 
tactical and problem-solving skills—combined with substantial experience handling a variety of complex, high stakes, matters in a boutique 
environment—make us one the nation's most distinctive law firms.  

With offices in New York City and Washington, D.C., Caplin & Drysdale's core practice areas include:  

- Bankruptcy 
- Business, Investment & Transactional Tax  
- Complex Litigation 
- Corporate Law 
- Employee Benefits 
- Exempt Organizations 

- International Tax 
- Political Law 
- Private Client 
- Tax Controversies 
- Tax Litigation 
- White Collar Defense 

For more information, please visit us at www.caplindrysdale.com. 

Washington, DC Office:  
One Thomas Circle, NW  

Suite 1100 
Washington, DC 20005 

202.862.5000 

New York, NY Office: 
600 Lexington Avenue  

21st Floor  
New York, NY, 10022 

212.379.6000 

 ___________________________ 

Disclaimer 
This communication does not provide legal advice, nor does it create an attorney-client relationship with you or any other reader. If you require legal guidance 
in any specific situation, you should engage a qualified lawyer for that purpose. Prior results do not guarantee a similar outcome.  

Attorney Advertising  
It is possible that under the laws, rules, or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation. 
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