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In this month’s column:

• The Tax Court addresses when a change in
accounting method has occurred in FPL Group
v. Commissioner.1

• Revenue Ruling 2001-42 addresses the treat-
ment of the costs of periodic aircraft overhauls.

• Congress repeals the prohibition on accrual
taxpayers’ use of the installment method in the
Installment Tax Correction Act of 2000.3

• The IRS tweaks its administrative exemption
from accrual accounting for small taxpayers in
Revenue Procedure 2001-10.4

• Congress expands the category of “brown-
field” cleanup costs eligible for favorable
expensing treatment under Code Section 198.

• The Tax Court holds that a “contract for deed”
is sufficient to transfer the tax ownership of real-
ty in Keith v. Commissioner.5

REPAIRS VERSUS IMPROVEMENTS

A recent Tax Court case holds that a utility attempted
an impermissible change of accounting method when it
tried to switch from capitalizing certain costs as
improvements to deducting them as repairs.   The tax-
payer in FPL Group, Inc. v. Commissioner6 is the con-
solidated group that includes Florida Power & Light Co.,
which lately has seen its share of tax litigation in gener-
al and tax accounting issues in particular.  An earlier
column discussed a case involving its predecessor that
addressed issues arising from a state-imposed reduc-
tion in utility rates.7 The new group’s taxable years 1994
and 1995 are also the subject of a Tax Court petition
presenting several issues, including the tax treatment of
asbestos costs.8

Background

FPL Group was a fairly routine change-of-method
case that boiled down to a dispute about what was the
taxpayer’s present method of accounting.  The taxpay-
er kept its books in conformity with the overlapping
requirements of the Federal Energy Regulatory
Commission (FERC) and the Florida Public Service
Commission (FPSC).  One important concern of the
regulators was defining the proper “retirement unit” for
plant and equipment.  Replacing an entire “retirement
unit” was a capital expenditure, while the cost of repairs
or of replacing only some components of a retirement
unit was expensed.  The taxpayer consistently followed
its regulatory accounting in distinguishing between
“repairs” and “improvements” on its books, although
the precise criteria employed varied:  with FPSC per-
mission, the taxpayer implemented several hundred
minor refinements over a five-year period.

For tax purposes, the taxpayer followed its book
accounting — itself something of a moving target, as
explained above — with a few specific departures.  The
taxpayer elected a regulatory safe harbor, left over from
the heyday of the asset depreciation range (ADR)
depreciation regime, that permitted deducting a “per-
centage repair allowance” based upon the property’s
cost.9 The returns also showed an isolated “schedule
M” adjustment reflecting a special reserve for damage
caused by Hurricane Andrew.  Finally, the taxpayer
claimed some additional deductions for repairs on
amended returns for 1992 that were partially allowed by
the Internal Revenue Service (IRS).  

The issue in FPL Group was whether the change of
method rules precluded the taxpayer from arguing that
it should have deducted more, and capitalized less, of
these repair-type costs in its taxable years 1988 through
1992.  The Tax Court granted partial summary judgment
for the IRS, holding that the change would be a change
in method of accounting.  
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Analysis
Reclassifying a regularly incurred category of expen-

diture — including the cost of acquiring a particular type
of asset — between capital and ordinary is clearly a
change in method of accounting.10 However, in order for
there to be a change in method of accounting, there has
to be a change in policy as opposed to merely a
change in facts.  For example, the taxpayer in St. James
Sugar Co-op, Inc. v. United States11 successfully argued
that it had consistently applied the “market not to
exceed net realizable price” method of inventory pric-
ing, and therefore did not change methods when it shift-
ed bases because of a price spike in the spot market. 

The taxpayer in FPL Group similarly argued that its
consistent practice had been “to deduct expenditures [for
repairs to the extent allowed” under the regulations, and
to use its book figures as a “reasonable approximation” of
the amount deductible under that standard.  Thus, the
taxpayer concluded, it could later change its numbers
without changing methods. However, the court found that
while doubtlessly aware that its regulatory accounting
was not perfect from a tax perspective, the group had
essentially adopted the “follow the FPSC” method of
accounting with specific modifications.  Therefore, when
the taxpayer tried to deduct expenses it had capitalized
on its books, it was trying to change its method of
accounting retroactively, which is not allowed.12

An attempt to argue that the IRS already had allowed
a method change when it partially allowed the amend-
ed returns for 1992 likewise went nowhere.  The court
evidently concluded the refunds represented only the
allowance of additional expenses of the same type that
were already being deducted, and that in any event
they were not the considered allowance of a request for
a change in method.

Outlook
FPL Group reinforces the lesson drawn from such ear-

lier cases as Wayne Bolt & Nut Co. v. Commissioner13

that a practice need not be mathematically predictable
in order to constitute a method of accounting. In Wayne
Bolt, the court found a change in method when the tax-
payer changed from its prior practice of approximating
its inventory from an analysis of a small portion of its
“inventory cards” to actually performing a physical
count, even though, nominally at least, both practices
were directed at arriving at a figure for actual inventory

at cost. The court in FPL Group likewise found the tax-
payer’s former practice of “following the FPSC” to be a
method, even though this “method” accommodated
constant minor changes in specific practices, and the-
oretically the goal of both the taxpayer’s old “FPSC”
method and its new practices was to arrive at the “right”
depreciation deduction under the tax rules.

IRS ADDRESSES AIRCRAFT
MAINTENANCE

On a somewhat related topic, the IRS knocked anoth-
er tax accounting item off its 2000 Business Plan in
December by issuing Revenue Ruling 2001-4, which
addresses the somewhat contentious subject of how to
treat the costs of periodic aircraft maintenance.

The aircraft maintenance controversy is about allocat-
ing the cost of periodic overhauls between capitalizable
improvements and deductible expense. This is basical-
ly the same issue that the Tax Court addressed in con-
nection with the towboat engine overhauls in the Ingram
Industries14 case discussed in last month’s column.  As
frequently the case in controversies involving “periodic
maintenance” programs, there is also a lurking issue
involving the so-called “plan of rehabilitation” doctrine.

Plans of Rehabilitation
The “plan of rehabilitation” doctrine was originally a

rule of convenience, and dates at least as far back as
1930, when the Board of Tax Appeals remarked casual-
ly in a one-paragraph discussion of a secondary issue
that “to fix a door or patch plaster might very well be
treated as an expense when it is an incidental minor
item arising in the use of the property in carrying on
business, and yet, as here, be properly capitalized
when involved in a greater plan of rehabilitation,
enlargement and improvement of the entire property.”15

Expenditures that form part of a “general plan” for “reha-
bilitation, modernization, and improvement” of a piece
of property must be capitalized into the basis of that
property, even if, examined in isolation, they might qual-
ify for deduction.16

There are two basic requirements for capitalization
under the “plan of rehabilitation” doctrine.  Firstly, there
must be a plan for working some noticeable “improve-
ment” in the property.  Curing a momentary lapse in a
hotel’s four-star rating does not qualify,17 but restoring a
property that had completely fallen out of usable condi-
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tion,18 fitting it for a new use,19 or materially extending its
initially contemplated useful life20 would.  

Secondly, the expenditure must relate to the asset that
is the subject of the plan.   The Ninth Circuit held in Moss
v. Commissioner21 that acquiring carpets, drapes and
furniture for hotel rooms was not part of a “plan of reha-
bilitation” of the hotel, but simply the replacement of
separate assets with useful lives of their own.  The IRS
National Office has similarly ruled that decontaminating
land was not part of the rehabilitation of the building on
it, although both projects were under way at once.22

Aircraft Maintenance Programs
Whether, and how much, to capitalize the costs of peri-

odic aircraft maintenance surfaced as a potential issue a
few years ago.   A much criticized23 1996 private ruling24

asserted that such costs were capital because they
“result[ed] in substantial improvements to the overall con-
dition of the engine” and were legally required to contin-
ue to operate the aircraft, even though, back in the 1970s,
the IRS had won a case on when such costs were
deductible without ever raising the capitalization issue.25

In support of its conclusion, the ruling cited Wolfsen Land
& Cattle Co. v. Commissioner,26 which required a proper-
ty owner to capitalize the costs of restoring an irrigation
system to its initial condition, and an array of authorities
concerning “plans of rehabilitation.”  

The basic flaw in the ruling’s analysis was that the peri-
odic maintenance was necessary, indeed legally
required, in order for the aircraft to be usable for the term
of its initially contemplated useful life.  Periodic mainte-
nance that does not extend an asset’s initially contem-
plated useful life should be deductible.  The fact that the
asset’s useful life might be cut short if the maintenance
were not performed should not affect the outcome.  The
same might be said of any repair, whether necessitated
by wear and tear over time or a sudden event such as
breakage.  Simply stating these propositions, however,
does not necessarily yield an easy solution in a particular
case.  The outcome may depend on the choice of the rel-
evant asset (e.g., do we look at the aircraft or its engine?)
and the definition of its initially contemplated useful life.

In 1999, industry representatives met with Treasury
officials concerning the problem.  Late that year, the Air
Transport Association (ATA) submitted an outline of a
draft revenue ruling,27 and in an apparent response, the
IRS included “guidance on deduction and capitalization
of . . . cyclical maintenance costs” on its 2000 Business

Plan.28 Revenue Ruling 2001-4 evidently constitutes the
promised guidance.

Revenue Ruling 2001-4
Although the facts have been somewhat refined and

fleshed out, Revenue Ruling 2001-4 closely tracks the
ATA draft ruling.  Both rulings explore the interplay
between the general deductibility of periodic mainte-
nance costs recognized in Ingram Industries and similar
cases and the “plan of rehabilitation” doctrine in three dif-
ferent scenarios. In each ruling, a full deduction is allowed
in the first scenario; the second provides for splitting the
costs between capital and ordinary; while in the last, all
the expenditures must be capitalized.

In both cases, the first scenario addresses “pure”
periodic maintenance.  The published ruling specifical-
ly refers to the most extensive of the FAA-required main-
tenance checks (known as a “heavy maintenance visit”
or an “overhaul”). This includes repair of any parts of the
aircraft that are excessively worn or damaged, and the
replacement of “dysfunctional” equipment or other
components, and can involve substantial outlays.  (The
ruling cited an expenditure of $2 million as compared to
a $15 million original cost for the aircraft.)  Citing among
other authorities Ingram Industries, the IRS ruled that the
full cost of the maintenance — including any incidental
replacement of components — is deductible so long as
the work performed serves only to keep the aircraft “in
an ordinarily efficient operating condition over its antici-
pated useful life for the uses for which the property was
acquired” and does not enhance its value, life
expectancy, or use.  The ruling also makes clear that the
appropriate focus is on the “airframe as a whole” and
that the replacement of individual parts does not matter
unless “major components or substantial structural
parts” are involved.  These holdings appear to mark
abandonment of the IRS’ line of reasoning in its earlier
private ruling.

The second scenario in both rulings involves the
same maintenance work being performed in tandem
with specific improvements being made to the aircraft.
The ATA draft had listed as typical such improvements
the installation of “hush kits,” collision avoidance sys-
tems, weather systems, and modernization of the cock-
pit equipment.  In Revenue Ruling 2001-4, the taxpayer
replaced all the “skin panels” on the belly of the fusilage
and added some additional features such as smoke
detection and crash warning systems and air phones.
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The IRS ruled that while the cost of the special projects
had to be capitalized because they “materially
improved” the aircraft, adding to its value, these “dis-
crete capital improvements” did not affect the treatment
of the maintenance costs that simply happened to be
being incurred at the same time.  Thus, the taxpayer
could continue to deduct the costs of the maintenance.

The final scenario in the ATA draft concluded that all
the expenditures of commissioning newly purchased
aircraft for service in the taxpayer’s fleet were capitaliz-
able — even though partly consisting of the same FAA-
mandated maintenance — presumably on the grounds
that they fitted property for a new use.  The published
ruling’s counterpart scenario more directly implicates
the “plan of rehabilitation” doctrine.  An aging aircraft
was subjected to a thorough overhaul including both
the “heavy maintenance” described in the first scenario
and the specific projects described in the second, plus
much more.  The IRS ruled that all the expenditures
should be capitalized as incurred in connection with a
“general plan of rehabilitation, modernization and
improvement” that substantially extended the aircraft’s
useful life.

ACCRUAL TAXPAYERS CAN USE
INSTALLMENT METHOD AGAIN

In the waning days of the second millennium,
Congress passed, and President Clinton signed, a
retroactive repeal of the 1999 prohibition on accrual
basis taxpayers’ use of the installment method.29 A
prospective repeal had passed the House of
Representatives in March 2000 as part of the abortive
“small business” relief package,30 but the issue had then
dropped out of sight until it suddenly surfaced in mid-
December as part of a post-election budget deal with
the outgoing Republican Congress.  

History
In its fiscal 2000 budget plan, the Clinton administration

pushed for the closing of various “loopholes,” including a
prohibition on the use of the installment method by accru-
al method taxpayers.31 The theory behind this proposal
was apparently that the installment method was designed
as a special relief for “small,” and presumably cash
method, taxpayers engaging in isolated dispositions of
assets and that accrual method taxpayers, mostly corpo-
rations, have no business using it.

Amid the year-end scrabble for revenue raisers,
Congress obliged by providing that to the extent that
income from a given sales transaction would otherwise
be reportable under an accrual method, the installment
method would not be available.  The ban on use of the
installment method was effective for transactions occur-
ring on or after December 17, 1999.32 

An outcry followed, chiefly from representatives of
small business.  Many small businesses become accrual
basis taxpayers because they use inventories.  Strictly
speaking, the regulations require only the accrual of pur-
chases and sales, and permit taxpayers to continue to
report other items of income and deduction on the cash
basis.33 However, few taxpayers make use of this “hybrid”
option, and Code Section 448 prohibits most larger cor-
porations from using cash accounting at all.   

The 1999 law meant that if an accrual method busi-
ness was disposed of in an asset sale, or in a stock sale
accompanied by an election under Code section 338,
the full tax would be due immediately even though the
consideration might be payable only over several years.
Entrepreneurs perceived the new law as substantially
narrowing their options for structuring the sale of their
businesses and reducing their net proceeds.

Broader Initiative to Come?
By the following spring, the House Small Business

Committee was already discussing repealing the install-
ment method ban in connection with initiatives34 to per-
mit small taxpayers to use the cash method notwith-
standing inventories.35 A version of the latter proposal
found its way into the “small business” package in
October,36 only to die in the face of Administration hos-
tility.  While Congress ultimately repealed the ban on use
of the installment method retroactively to enactment, the
broader cash method question was left unresolved.
The “small taxpayer” proposal will likely resurface in
what is expected to be an active tax legislation season. 

“SMALL TAXPAYER” 
PROCEDURE UPDATED

In the meantime, the IRS refined its own version of the
“small taxpayer” initiative in Revenue Procedure 2001-
10.37 This new procedure updates, with minor modifica-
tions, Revenue Procedure 2000-22,38 which the IRS
issued late last spring in response to Congressional
pressure to exempt small sellers of “merchandise” from
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the requirement to keep inventories and accrue their
purchases and sales.  Both procedures permit taxpay-
ers with annual revenues of $1 million or less to use the
cash method of accounting and to treat their merchan-
dise in the same manner as “non-incidental supplies.”
Taxpayers must track the quantity of such supplies on
hand and may deduct their cost only as they are used,
but need not employ formal inventory accounting.39

The changes made by Revenue Procedure 2001-10
appear to be mostly administrative:  for example, clari-
fying that various categories of taxpayers are eligible to
use the special transition rules in the procedure and
providing guidance as to the computation of the cumu-
lative adjustment.  However, there appear to be two rel-
atively minor substantive changes.  The new procedure
adds an exclusion for entities or arrangements treated
as “tax shelters” under Code Section 448.  That section
employs a relatively wide definition of “tax shelter” which
can sweep in, for example, entities other than “C” cor-
porations whose ownership interests offer limited liabili-
ty and/or are registered under the securities laws, or
both.40 On the other hand, while Revenue Procedure
2000-22 prohibited its use by taxpayers that regularly
used a method other than the cash method in reporting to
owners or for credit purposes, Revenue Procedure 2001-
10 lifts this specific conformity requirement in favor of a
general requirement to keep adequate books and
records, including any needed reconciliation schedules. 

These changes are retroactively effective.  Revenue
Procedure 2001-10, like its predecessor, is effective for
taxable years ending on or after December 17, 1999.  If
the return for an eligible year was filed on or before
January 16, 2001, taxpayers have until June 15, 2001 to
file amended returns. 

“BROWNFIELDS” RULES
LIBERALIZED

Another Congressional Christmas present, albeit for a
more limited class of taxpayers, was an expansion of
favorable treatment for the cost of cleaning up contam-
inated industrial and commercial properties known as
“brownfields.”

Code Section 198, enacted in 1997, allowed taxpay-
ers to elect a current deduction for such cleanup costs,
but this favorable treatment was confined to properties
located in “empowerment zones” or “enterprise com-
munities,” and certain other “targeted areas,” and the

provision was scheduled to expire December 31, 2001.
There were various proposals afoot to extend the sunset
date, and bills to lift the geographic restrictions were
also introduced in both the House and Senate.41 A more
limited expansion of the category of eligible properties
passed the House in July,42 but matters had ground to a
halt in the Senate as the White House and
Congressional leaders played their annual game of
chicken.  The omnibus appropriation bill that eventually
passed Congress when the legislative logjam was bro-
ken extends Code Section 198 for two years, and also
lifts the geographical restriction completely for cleanup
costs incurred after the date of enactment.43

STILL MORE IRS GUIDANCE:
SOFTWARE COSTS

The end-of-year crush of administrative guidance also
included Revenue Procedure 2000-50,44 which allows
the use of certain “safe harbors” in amortizing  comput-
er software costs. Revenue Procedure 2000-50 updates
an earlier procedure, Revenue Procedure 69-21,45 to
reflect 1993 statutory changes and other developments. 

Background: Revenue Procedure 69-21
Revenue Procedure 69-21 represented an IRS

attempt to resolve various practical issues, including
uncertainty about the application of Code Section 174
(which allows a choice between a current deduction
and five-year amortization for research and experimen-
tal expenditures) to the cost of self-developed software.
Taxpayers were allowed a choice between deducting
such costs and amortizing them (over the five-year peri-
od prescribed in Code Section 174 unless the taxpayer
“clearly establishe[d]” a shorter period as appropriate).
In another simplifying assumption, the procedure also
allowed a computer and related software that were pur-
chased as part of a “package deal” to be depreciated
together.  The cost of other purchased software was to
be amortized, again over five years unless the taxpayer
could demonstrate a shorter useful life.

There matters stood until Code Sections 197 and
167(f) were enacted in 1993.  Code Section 197 pro-
vides for fifteen-year amortization of the cost of most
acquired (as opposed to self-developed) intangible
assets (“section 197 intangibles”).  Computer software
(except for certain customized software acquired along
with a business) is not a “section 197 intangible,”46 but
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Code Section 167(f) provides for amortizing its cost
over 36 months, beginning when the software is placed
in service. These provisions naturally overrode Revenue
Procedure 69-21 to the extent that they applied.
However, Code Section 167(f) does not trump Code
Section 174, so that taxpayers could still choose
between expensing and five-year amortization for soft-
ware costs that could qualify as research and experi-
mental expenses.

Revenue Procedure 2000-50
Revenue Procedure 2000-50 generally updates

Revenue Procedure 69-21 to take into account the new
statutory amendments.  As to self-developed software,
taxpayers are allowed to choose between three-year
amortization under Code Section 167(f) or either a cur-
rent deduction or five-year amortization under Code
Section 174.  Acquired software — unless treated as
part of the cost of the computer — must be amortized
over three years under Code Section 167(f).  The new
procedure also updates the various definitions to reflect
the new provisions, and adds a caveat that specifies
that the general allowance of a current deduction for
software rental or license fees is not intended to over-
ride general capitalization principles.

For taxable years ending on or after December 1,
2000, the IRS will not disturb any treatment of computer
software costs that conforms with Revenue Procedure
2000-50.  For earlier taxable years, the IRS will not dis-
turb the taxpayer’s treatment so long as it is not
“markedly inconsistent” with the procedure.  Under this
looser standard, the IRS will not challenge taxpayers’
use of a different amortization period for either self-
developed or acquired software so long as the period
used is no longer than 60 months (and no shorter than
36 months in the case of expenditures subject to Code
Section 167(f)).

TAX COURT REVERSES ITSELF ON
“CONTRACTS FOR DEED”

The Tax Court closed out the year with a significant
decision on the issue of when a sale becomes complete
for tax purposes.

Background
Under an accrual method, when a sale is completed

determines when the seller recognizes income.  The

seller’s rights become “fixed” at the moment of sale,
even though the transaction might be unwound later.
Numerous authorities have required merchants selling
property subject to a right of return to accrue income,
although returns might be common,47 or even the nor-
mal outcome, as in the case of containers.48

Cash basis sellers do not have to accrue income, but
when the sale becomes complete may remain impor-
tant in other contexts, for example in determining when
a “deposit” received in advance of a casual sale
becomes income.  Inventory sellers generally recognize
income when they are paid, even if this takes place
before the goods are actually sold,49 but in sales of non-
inventory property reportable under section 1001, the
seller will not report any deposits received until the actu-
al sale takes place.  The timing of the sale may also
determine when the buyer’s obligations become real
debt, rather than mere executory promises, for purpos-
es of determining whether an amount paid constitutes
interest50 or applying imputation provisions.51

Benefits and Burdens of Ownership
The basic rule is that a sale or disposition of property

is complete when the “benefits and burdens of owner-
ship” have been transferred.  The next question, obvi-
ously, is when that happens.

For personal property covered by the Uniform
Commercial Code (UCC), the answer is usually fairly
simple.  Absent sham transaction issues or other unusu-
al considerations,52 a routine sale of personal property is
complete when title passes under the UCC, since that
event marks the transfer of the “benefits and burdens of
ownership” under substantive law. When a vendor
ships goods but retains title, as in a typical consignment
arrangement, the vendor still owns the goods and does
not have to report income.53 On the other hand, a retail-
er’s bulk sale of its inventory in place was respected,
even though the taxpayer continued to sell the goods
on its own premises as agent for its buyer and the whole
deal amounted to a factoring arrangement.54

Applying the “benefits and burdens of ownership”
standard to transactions involving non-inventory prop-
erty is a little more complicated.  Long ago, it was set-
tled that passage of formal legal title is not necessary for
the transaction to constitute a completed sale for tax
purposes.55 A sale of real estate will be respected for
tax purposes even if the seller retains legal title to the
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property as security, so long as the benefits and bur-
dens of ownership pass to the buyer.56 When the “ben-
efits and burdens” pass is a factual question, to be
determined “based on the intent of the parties as evi-
denced by the written agreements read in light of the
attendant facts and circumstances.”57

In Grodt & Mackay Realty, Inc. v. Commissioner58 —
despite the taxpayer’s name, a cattle tax shelter case —
the Tax Court identified a laundry list of factors indica-
tive of whether the benefits and burdens had passed:
legal title; how the parties treat the transaction; whether
the purported buyer acquires an equitable interest;
whether the purported seller is presently obligated to
deliver title and the purported buyer to pay; whether the
buyer acquires the right to possession; and how the
parties agree to allocate the risk of loss, the potential for
gain, and the responsibility to pay taxes.

Contracts for Deed
In some states, real estate is commonly conveyed

under executory contracts, frequently referred to as “con-
tracts for deed,” that promise to convey legal title under
certain conditions. The terms of such contracts vary
widely, and there have been occasional disputes about
whether and when a contract for deed transfers the ben-
efits and burdens of ownership.  Sometimes the question
is posed as whether “equitable title” has been conveyed
under state law.  For example, in the recent memorandum
case of Musgrave v. Commissioner,59 the Tax Court held
that a bargain sale to a church was complete, and the
sellers entitled to a charitable deduction, when the con-
tract for deed was executed.  The court surveyed Texas
law and concluded that the contract conveyed full equi-
table title to the property as against third parties, although
the buyer did not have a full equitable title as against the
seller — by which the court apparently meant the uncon-
ditional right to demand formal conveyance of the prop-
erty — until the conditions of the contract were met.  

There has been some doubt concerning the treatment
of sales made under contracts for deed on nonrecourse

terms.  In Baertschi v. Commissioner,60 the Tax Court ruled
en banc that a contract for deed was not an absolute sale
when in the event of default, the seller could only repos-
sess the property without any right of recourse for any
deficiency against the buyer.  The Sixth Circuit reversed,
reasoning that the no-recourse clause alone should not
forestall a completed sale, at least on the facts of
Baertschi where the buyer had made nonrefundable
payments to the extent of 29% of the purchase price in
the year of sale.  However, some uncertainty persisted
about the Tax Court’s position.

Keith v. Commissioner

On December 29, the Tax Court issued its reviewed
opinion in Keith v. Commissioner.61 The taxpayer in Keith
sold residential real estate to mostly low-income buyers
on installment terms, reporting income on an accrual
method.  As was customary in the vicinity, the sales were
made under contracts for deed.  The contracts were void-
able upon default by the buyer, in which case no further
payments would be due beyond those that had already
accrued under the terms of the contract.  

The taxpayer argued that because of the buyer’s lack
of personal liability the sales were not complete until she
actually got paid.  However, the Tax Court held that the
contracts conveyed equitable title under state (Georgia)
law, and the fact that the buyers’ obligations were nonre-
course did not prevent a completed sale.  In so doing, the
court cited the Sixth Circuit’s opinion in Baertschi with
approval and announced that it would no longer follow its
own contrary holding that had been reversed in that case.

This clarification of the Tax Court’s position is in keep-
ing with the thrust of the law.  Taken to its logical con-
clusion, the Tax Court’s Baertschi holding could mean
that a nonrecourse sale would not be respected for tax
purposes until the whole purchase price was paid, if the
seller did not convey legal title.  This would be mani-
festly ridiculous, not to mention contrary to established
law that tax consequences should not hinge on the
nuances of state law conveyancing.  
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